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NEW-YORK, JULY, 1847. 


[Monruty Part. 





THE LEGAL PROFESSION. 


LAW AND LAWYERS’ FEES IN THE “OLD 
DOMINION.” 


‘‘ Hail, sacred Pelity, by Freedom reared! 
Hail, sacred Freedom, when by Law restrained !” 


Tue disposition to “regulate” attorneys 
still prevailed, and in 1748, (22d George 
II.,) a lengthy statute was passed, con- 
taining the following “aaprepateet Ex- 
aminers from among the Council and 
lawyers skilled in the law were to be ap- 

ointed by the General Court, who should 
fe sworn to grant no license except to 
persons of undoubted capacity, ability, 
and fitness; and who were to receive 
from every candidate the fee of twenty 
shillings: the candidates were to produce 
to the examiners a certificate of their 
honesty, probity and good demeanor, from 
some inferior court ; and, if qualified, to 
receive a license under the hands and 
seals of the examiners, If the persons 
appointed examiners refused to be sworn, 
granted a license improperly, or charged 
more than the legal fee, each forfeited for 
every such offence one hundred pounds, 
half to the king, for the better support of 
the colonial government ; the other half 
to the informer: licensed attorneys were 
to subscribe the oath of abjuration and 
the test, take oath in every court in which 
they practised, to demean themselves 
truly and honestly; and if any attempted 
to plead without license, or without duly 
qualifying himself in court, he forfeited 
five pounds for every cause so undertaken : 
convicts for felony were incapable of ob- 
taining license, and should any such ob- 
tain a license, the general court were to 

VOL. V. 16 





supersede it; the same court could also 
suspend or disable “ without the solemnity 
of a jury” any attorneys who misdemean- 
ed themselves: the county courts still to 
have power to fine attorneys for contempt, 
&c., to bind them to good behavior and 
force them to pay costs occasioned by 
their neglect : “ to prevent frivolous suits 
in the general courts, and trifling and vex- 
atious appeals from the inferior courts,” 
no attorney during the time of his prac- 
tising in the geheral court, to undertake 
a case in the inferior courts, with some 
specified exceptions, under a penalty of 
twenty pounds, for every such case, though 
he might finish his cases then depending ; 
no more than two lawyers to argue on a 
side, in the general court, but in cases of 
life and death: this act repealing all 
former acts, to continue in force for four 
years, and to the end of the next session 
thereafter.* 

Tn 1753, the laws establishing the gene- 
ral court were reduced into one; and it 
was enacted, that if an attorney failed to 
enter an appearance in it, after engaging 
so to do, he should forfeit to the plaintiff 
fifty shillings :t at the same time, this sum 
was fixed:as the fee in the general court, 
to. be taxed in the bill of costs, if the 
plaintiff employed counsel; or in lieu of 
this sum, five hundred pounds of tobacco, 
at the option of the defendant.} 

The law of 1748 was “found to an- 
swer the ends thereby intended,” and 
when about to expire (1753,) was con- 
timed for three years, and to the end of 
the next session thereafter. And for 
preventing lawyers taking unreasonable 
and exorbitant fees, and for the more 





* Hening, VI., 140-3. 
t Ibid., VI., 336. 


t Ibid., 331, 
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equal settlement of the same,” it was en= 
acted that counsel in the general court 
might receive, for. advice when no suit 
was brought £1 18.,64.; for any suit at 
common law, other fhah those below spe-’ 
cified, 50s.; for “all chancery suits, or 
real mixt, or personal actions, where the 
title or bounds of land shall or may come 
in question,” £5, County court attorneys, 
for similar services, were to receive 10s., 
15s., and 30s. respectively; and on a 
petition for a small debt,,7s. 6d. Any 
lawyer for attending a survey in the 
county was to receive, for every day, £1 
1s. 6d.. The penalty for exceeding these 
fees was fifty pounds, for every instance.* 
his law s¢ems to have worked well 
again; and when the period limited was 
about to expire, it was again continued, 
with some amendments, for four years, 
and to the end of the session thereafter. 
The prohibition that lawyers practising in 
the general court should not plead in the 
inferior courts was removed. The above, 
tariff of fees was continued; but the 
penalty for violating it was increased to 
one hundred pounds; and if any lawyer 
brought suit for his fees, he could recover 
only the legal amount notwithstanding 
any agreement he might make with his 
client to the contrary. This quasi,anti- 
law-usury provision may enable us to re- 
move an ambiguity in the phraseology of 
the act, which in two places uses the fol- 
lowing language: lawyers shall not di- 
rectly or indirectly, by any device whatso- 
ever, take, or demand, “before the suits 
in which they shall be employed shall be 
finally deter mined,” any greater fees than 
these specified.t Does this mean, that 
afier the suits are decided they may take 
larger fees, which accords best with the 
precise phraseology ?. Or that they shall 
not receive even their legal fees until the, 
services are rendered? The clause in 
reference to the recovery of their fees by 
suit, seems to confirm this latter construc- 
tion, as it devies a legal sanction to great- 
er fees than those specified. The above, 
peenateen is still preserved in our laws 
y a recent statute regulating fees; but 
now in operation, a lawyer is authorized 





* Hening, VI., 371. + Ibid., VII., 124-5. 





to-make special contracts for fees with his 
clients. 

In 1761, (1st George III.,) these regu- 
lations which were esteblished from 1748; 
wete, with a few slight differences, re-en- 
acted in one statute,§ repealing all others, 
and to continue in foree for five years, 
and from thence to the close of the next 
session. When the general court had 
superseded any attorney’s license for mis- 
demeaning himself, they could permit him 
to resume practice under his former li- 
cense: the restriction as to practising in 
both courts was renewed, except as to 
barristers at law: and some of the pen- 
alties for violating the act were increased. 

We have passed by some regulations 
of the assembly in regard to taxing law- 
yers’ fees in certain cases, in the bills of 
costs. In 1765, (the 6th George III.,) a 
more general law was passed on this sub- 
ject. Reciting former laws touching fees 
and the establishing of the general court, 
and declaring it “ unreasonable that the 
party who prevails,:and recovers in any 
such action or suit, should be subject to 
the payment of a greater fee to his law- 
yer than he can by law recover of the ad- 
verse party,” it requires the fees already 
specified to be taxed ‘in the bills of costs, 
“except against executors and adminis- 
trators, or where the plaintiff may not re- 
cover more costs than damages.”’|| At 
the present day, few plaintiffs recover as 
camel as they have to pay their lawyers, 
though the legal fees are taxed in the bill 
of costs. 

The general law, “ regulating” attor- 
neys, still worked ‘so well, that in 1766, it 
was coutinued, unaltered, for three years 
and one session; and in 1769, for the 
space of seven years and one session 
after: m4 
The stirring era of the revolution was 
now 'near.at hand. Already were many 
of ‘the causes in full operation, which led 
the “delegates and representatives of the 
several counties and corpotations of Vir- 
ginia;” on the 29th of June, 1776, to de- 
clare, 'that .by the numerous acts of mis- 
tule, which they then enumerated, and 
which were afterwards recited in the ce- 





t' Session Acts, 1838. 
|| Hening, VIII., 184-5. 


§ Hening, VII., 397-401 
T Ibid., 198 and 385. 
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lebrated Declaration of Independence, 
“the government of this country, as for- 
merly exercised under the crown of Great 
Britain, was TOTALLY DIssoLveD.’* 

The most ‘solemn interests of a free 
people for several years demanded the 
attention of the legislature and the con- 
vention. A new system ‘had in a great 
measure to be put in operation, and the 
old also madified to suit new circumstan- 
ces and emergencies ! 

A convention of the colony was held in 
Williamsburg, the capital, Ist August, 
1774; and another in “Richmond town,” 
in March, July and December, 1775. An 
“Interregnum” of about a year took place ; 
George IIIf. was dethroned in the “ An- 
cient Dominion ;”’ and the colonial gov- 
ernment dissolved. On the 12th of June, 
1776, “‘ The representatives of the good 
people of Virginia, assembled in full and 
free convention,” at Williamsburg, issued 
a Declaration of Rights, “:which do per- 
tain to them and their posterity, as the 
basis and foundation of government ;”-and 
on the 29th of June, adopted a ‘* Con- 
STITUTION, or Form or GovERNMENT.” 
The same day, the first great orator of 
Hanover county was elected the first in- 
dependent governor; and the first year of 
the CoMMONWEALTH OF VIRGINIA. com- 
menced. 

During the Interregnum, the following 
oath was prescribed for every attorney at 
law, before he eould practice in any court : 
“T do solemnly promise and swear, that I 
will be faithful and true to the Common- 
wealth of Virginia, and that I will well 
and truly demean myself in the office of 
an attorney at law. So help me God.”t 

Of course, the administration of Jus- 
tice, civil and criminal, was not suspended. 
An ordinance of the convention in May, 
1776, recites that, ““ Wuereas it hath been 
found indispensably necessary to establish 
government in this colony, independent 
of the crown of Great Britain, or any 
authority derived therefrom, and a_ plan 
of such government hath been accordingly 
formed by the general convention ; but it 
will require some time to compile a body 
of laws suited'to the circumstances of the 
country, and it is necessary to provid® 





* Hening, TX., 117-18. t Ibid., 126. 





some method of preserving peace and se- 
curity to thé community in the mean 
time ;” and ‘among other things, enacts 
that the common law of England and all 
her general statutes made in aid thereof, 
prior to the 4th James I., together with 
the acts of the colonial assembly then in 
force, so far as they may consist with the 
ordinances, declarations and resolutions 
of the general convention, shall be in full 
force, until altered by the legislature.f 

Nor was the Constitution silent. on the 
subject of courts, &c. In 1777 and °78, 
there was some legislation in reference to 
attorneys’ failing to enter an Ra 
and taxing their fees in bill of costs, the 
latter reyiving and continuing the law so 
long in force, but with the material alte- 
ration of raising the fees, and allowing a 
fee of ten pounds in the “ high court of 
chancery.”§ 

And then, the statute book seems silent 
as to attorneys, till 1782, except as to the 
salary of the attorney general, which was 
fixed successively, at £1,200; £2,400; 
20,000 lbs. of Tobacco, paid for quarterly 
in money, according to the valuation of 
the grand jury, at the preceding term of 
the general court ; me £300, in specie, 
per annum. 

In 1782, so much of the act of 1765, 
specifying lawyers’ fees and allowing 
them to be taxed in the bill of costs, as 
had been repealed by the act of 1788, on 
the same subject, was restored; the chief 
practical éffect of which seems to have 
been to reduce the fees. And in the same 
year, the law of 1761, “ regulating the 
practice of attorneys,” was revived.|| 

In 784, each attorney’s license in the 
inferior courts was taxed five pounds ; 
which was altered the next session, by 
taxing an attorney in those courts, twenty 
shillings for every court in which he quali- 
fied{] This has been improved upon, in 
very recent years, by an annual tax on 
all lawyers, of a per centage on their re- 
—_ or a commutation in gross. 

‘n ‘1786, a very vigorous rule of taxa- 
tion was laid down. Before an attorney 
could appear in any court of the com- 
monweatth, for plaintiff or defendant in 





t Hening, IX., 126-7. § Hening, IX., 529. 
UTbid. X1., 76and 183.  % Ibid./378 and 499 
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any suit, in which a fee might be taxed 


among the costs, he had to,pay down to| 


the clerk one-tenth of the legal fee, which 
proportion was,to be paid by every attor- 
ney appearing on either side: a new 
tithe-system indeed! The clerk was to 
pe responsible for the said tenth part, 
whether he received it or not, and to keep 
an accurate memorandum of all the law- 
yers on either side. If he failed to make 
the entries, then he was to be accountable 
for what two lawyers would have paid, 
unless it was shown that no attorney did 
appear,” &c. Physicians, surgeons and 
apothecaries were also pretty well taxed. 
In 1790, the taxes on them all were re- 
ealed. 

In 1785 and ’87, the laws indicate two 
species of neglect not very creditable to 
those guilty of them, viz., suffering suits 
to be dismissed by their negligence, which 
was to be done at their costs; and failing 
to pay over clients’ money; they were 
now to be compelled to pay in a summary 
way, on motion.t 

In 1786, it was enacted that no person, 
but the attorney general, should practice 
as attorney or proctor in any court, un- 
less licensed as heretofore described, or 
by three of the judges of the high court 
of chancery, or of the pure court, in 
writing under their hands and seals; but 
the candidate must bring them a certi- 
ficate from the court of the county, in 
which he has resided for the last twelve 
months, of his honest demeanor: no one 
convicted of felony to practice law. If 
the general court by their own observa- 
tion detected any mal-practice, or com- 
plaint in writing were made to them of 
any such mal-practice in any attorney, the 
.accused to be summoned to show cause 
why an information should not be filed 
against him; and if on such information, 
he were found guilty, they could suspend 
his license or vacate it altogether, in that 
court or any county, city or borough 
court. The high court of chancery and 
the court of admiralty had the same 
powers in reference to those courts re- 
spectively. Counsel in the inferior courts 
not to be allowed to practice in the higher 
ones. But this restriction was soon after 





* Hening, XI1., 285. t Ibid., 36, 472. 





—_ 


(1787) removed ; but counsel having ap- 
peared for the appellant in the court be- 
low, not to prosecute the appeal. This 
exception or proviso was probably dis- 
regarded ; for in 1788, it was re-enacted, 
and a penalty of twenty pounds denoun- 
ced against whomever should appear for 
the same party in both courts, in the same 
cause.} ° 
Under these regulations slightly altered 
to this day, the profession haf moved on 
for more than half a century, drawing to 
its ranks many bright ornaments ; often 
the brightest of the state and the union. 
Even when the enactments were most 
severe, in the time of the colony, against 
the avaricious and corrupt spirit of attor- 
neys, there were no doubt many shining 
exceptions. Indeed, the existence of 
such laws shows the prevalence of a high 
standard of howe dealing, and a 
popular sentiment requiring strict integ- 
rity in professional matters, which were 
well calculated, in the lapse of time, to 
produce the most gratifying effects in 
those upon whom they operated. And 
on the other hand, a people jealous of its 
rights and impatient of the least appear- 
ance of extortion, may sometimes have 
done the lawyers injustice. But even 
supposing all the legislative denunciations 
against them fully merited, the spirit 
which exacted such fair and high-minded 
demeanor from the bar, must have tended 
to elevate its tone and purify its ranks. 
Till at length the Virginia bar was not 
unworthy of the Ranudolphs, the Pendle- 
tons, the Wirts, the Wickhams and the 
Marshall, who adorned it. B. B. M. 
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Points on Equity. 


SUBSTANTIAL REPRESENTATION—WHETHER 
BINDING ON ABSENTEES, 


THERE are two general rules of equitable 
jurisdiction—the first, that the court al- 
ways endeavors to do complete justice, so 
that the matters involved in the suit may 
not be left open for future litigation; the 
sqeond, (which is but ancillary to the first,) 





t Hening, XII., 339, 497, 708. 
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that all parties interested in the subject 
matter of the suit ought to be made par- 
ties; for otherwise, how can the justice of 
the court be complete, or how can further 
litigation be averted? Upon these two 
great rules, the entire round of practice 
in equity is built. All general rules, how- 
ever, are occasionally liable to modifica- 
tion. Thus, sometimes the court must 
be satisfied with doing only partial jus- 
tice; and at other times the individuals 
concerned (as in the case of shareholders 
in great companies,) may be too numer- 
ous to be made parties. The court must, 
therefore, mould its practice and course 
of proceeding to suit the altered state of 
society. And, therefore, it, in many in- 
stances, (especially of late years,) dispen- 
ses with the presence of parties who, ac- 
cording to the general practice, would 
have been necessary parties, . Walworth 
v. Holt, (4 Myl. & Cr. 619.) This is now 
quite settled, and well understood, But 
we believe it has never, till the case to 
which we are presently to advert, been 
judicially considered, how far a de- 
cree should be binding upon persons 
whose presence has been held unneces- 
sary in consequence of the impossibility 
of securing, or the great inconvenience of 
requiring, their appearance. 

In Powell v. Wright, (7 Beav. 444,) the 
bill omitted to make certain schedule cre- 
ditors, amounting to 130 in number, par- 
ties to the suit; but prayed that, if ne- 
cessary, it might be taken to be a bill on 
behalf of all parties interested. It was 
submitted, however, by one of the defend- 
ants, whether these creditors were pro- 
perly represented in the suit. He did not 
require that they should a// be made par- 
ties. What he wanted was to have them 
substantially represented, by making some 
of their class defendants, by which means 
he said they would be bound and pre- 
vented instituting a multiplicity of suits 
of their own. Upon the opening of ,this 
suggestion, in court, Lord Langdale, (the 
Master of the Rolls,) interposed, and threw 
out these important observations: “when 
some only of a class are made parties, it 
is a very inaccurate mode of expression 
to say that they represented the rest. 
The others may be perfectly ignorant of 
the proceedings, and of what is really 
going on. It is matter of convenience or 





sue on behalf of the rest. In consequence 
of the difficulty arising from the number 
of parties interested, the court relies on 
the assistance of one class, on the faith, 
that having the same interest with the 
absent parties, the facts as affecting them 
will be fairly brought before the court. 
But in such a case as this, how could you 

revent another of the same class filing 

is own bill if he will not submit to be 
represented by the person ey to the 
record? — Besides, the defendants, named 
to represent the class, would, in this case, 
be selected by the plaintiff himself. Now, 
if only those whom the plaintiff pleased 
should be made parties, it would be 
strange to say that the others who were 
absent should be bound. Courts of equity 
have said—if we can be satisfied that we 
have before us persons whose interests are 
the same as the interests of those who are 
absent, we will be content, to hear the 
cause upon the argument of such per- 
sous ; and if we are then satisfied that the 
case has been fairly and honestly present- 
ed, we will order the distribution of the 
fund on the representation of the persons 

resent. Though the court will do this, 
a Hs. never heard that the proceedings 
in the suit are toall intents binding on the 
absent parties. So far as I know, it has 
never been declared that the absent per- 
sons are to be cut off from all chance of 
correcting any error which, in couse- 
quence of their absence, may have been 
made to their prejudice. A vague sort 
of expression has been used, that you must 
have a substantial representation ; but it 
really comes to this, that in simple cases 
the cyurt requires all parties interested 
to be present, but in a complicated matter 
it is contented with something less.” 








WH. S. Circuit Court. 


[SOUTHERN DISTRICT OF NEW-YORK.] 
[In Equity.] 


Before the Honorable SAMUELR. BETTS, Dis- 
trict Judge. 


Davin Rossins v. Cuartes S. Davis, 
Morris Rospinson and Samuet Jav- 
pon.—15th June, 1847. 


PRODUCTION OF BOOKS AND PAPERS. 


necessity when the court allows one to! A complainant is entitled to have produced before 
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the examiner for inspection books and docu- 
ments. in the ion of the defendant, or of 
his agents, which are referred to by the answer, 
though not specifically set forth therein, if such 
documents are material'to the plaintiff’s right ; 
but where such documents are not referred to in 
the answer; a complainant cannot, by summary 
motion, resting on the allegations in his bill or 
his proofs, call for their production. 


Tuts was a motion by the plaintiff for the 
production by the defendants or their 
agents of certain books and entries refer- 
red to in the pleadings of the cause. 

It a wth that the complainant con- 
tracted to build an hotel at Pensacola, 
for the Pensacola City Company, who 
contracted with him in the name of G. 
Chase. By their articles of association 
the company were to have three trustees ; 
the defendants were constituted such trus- 
tees, and it was further stipulated that 
they were obliged to have an office in 
New-York city, and were there to keep 
all their books, accounts, and documents, 
and to have a secretary to take care ofs 
them, and they appointed Nathaniel 
Thurston such secretary. 

The bill was filed for a. discovery, and 
the secretary was examined as a witness; 
in the course of his examination he ad- 
mitted that he was in possession of the 
books, accounts; letters, &c., of the trus- 
tees showing payments made by them for 
and towards the building of the said hotel, 
and that he was willing to produce them, 
but the trustees, who are sued for a bal- 
ance of $30,000, although they are in the 
possession of the building, and hold it as 
their own, were unwilling to have such 
evidence of their liability produced. 

The points raised upon the motion 
sufficiently appear in the opinion of the 
court. 


G, Sullivan, for the complainant. 
C. C. King, for the defendants. 


Betts, District Judge:—This is an ap- 
plication on motion, that the defendants 
produce before the examiner, certain 
books of entries, in which minutes of the 
proceedings of the Pensacola City Com- 
pany, an unincorporated association, are: 
kept, and of which company the defend- 
ants are trustees, and acting agents and 
directors. 





The motion is founded upon proceed- 
ings in the examiner’s office. The proofs 
taken by that officer are returned by him, 
and the unsuccessful effort of the com- 

lainant to get the books and documents 
mm proof, is set forth by him in the re- 
turns 

The witness under examination, who is 
the clerk or secretary of the associution, 
admitted the books were in his possession 
as such secretary, and that, at the request 
of the complainant he had prepeied co- 
pies and transcripts from them to put in 
evidence, but was prohibited by the de- 
fendants producing them. 

Two objections are raised to the mo- 
tion: First, that the complainant having 
filed a bill'for discovery, must rest upon 
the discovery furnished by the answer of 
the defendants, and if his bill failed to call 
for particulars material in his case, the 
deficiency must be supplied by a supple- 
mental bill, or an amendment to the one 
in suit; and second, that the secretary of 
the defendants cannot be compelled to 
— books and papers of others in 

iskeeping. To this point 5 Cowen, 153, 
ib. 419. 6 Cowen, 62, were cited. 

I think neither of the objections is suffi- 
cient to-bar this application. 

The rule of chancery pleading may 
probably be that where the answer sets 
out specifically the contents of books or 

apers called for, or denies that any thing 
is contained in them pertinent to the issue 
in the cause, that the complainant may 
be concluded by the answer; and under 
this principle that he is not entitled to 
ask more under the first interrogatory of 
his bill, than is furnished with the answer. 

But it is clear that by the English and 
American practice, a complainant may 


‘by petition or motion, have produced for 


inspection, and to be used in aid of his 
suit, documents in possession of the de- 
fendant or his agents, which are referred 
to by'the answer without being set forth 
at large, and are material to the support 
of the plaintiffs right. (Story Eq. p. 856, 
861, last ed: 2 Paige, 369. 3 Paige, 159. 
3 Daniel Ch. (Amer. ed.) 2057. 1 
Hoffman, 306, 307.) 

The second interrogatory to the bill 
specifically calls for the documents, which 
are the subject of this application. 

The answer is not explicit to that part 
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of the interrogatory, but after replying to 
other discoveries demanded by it, the de- 
fendants conclude by. referring “to the 
former part of their answer,” for further 
answer to the special inquiries. 

The former P ak of the answer admit- 
ted that an office is kept by the defend- 
ants in New-York and that * the minutes 
of the meetings of the shareholders and 
of the trustees of the said Pensacola City 
Company are in the said office under the 
charge of N. Thurston, acting as the cletk 
or register of the said trustees ;” and that 
such minutes are a registry of the pro- 
ceedings and transactions of the trustees, 
in the management of the trust, is to be 
legally implied from that admission, as 
also, from. the sehedules and extracts fur- 
nished from the minutes and made: part 
of the answer, showing the succession of 
trustees, and the time of the appointment 
of the defendants. But I do not find any 
admission of the existence of any corres- 
pondence in relation to the subject mat- 
ter sought to be inquired into. 

This mode of answering makes the 
minutes sufficiently a part of the answer 
to authorize the complainant to require 
their production, and to give evidence 
from them in support of his case. 

The sufficiency of the evidence to 
charge the defendants. will of course be 
open to consideration on the hearing of 
the cause, and the testimony, though or- 
dered to be received, is to be admitted 
subject to all legal exceptions as to its 
sufficiency. 

The case (2 Paige, 369,) shows that 
the defendants are compelled to produce 
the books, although not in their personal 
possession, if with their agent, or under 
their control. 

The decisions in the supreme court 
cited by the defendants have reference 
only to the liability of the agent to com- 

ulsory process to produce the papers of 
is principal. 
he order must accordingly be granted 
in pursuance of the application of the 
complainant, that the defendants cause 
the book of minutes or account of the 
transactions of the trustees, in relation to 
payments of money made to George S. 
Chase or to the complainant, for the 
erection of the hotel in the pleadings 
mentioned to be given in evibinée, or 





sworn extracts of the entries in respect 
thereto. 

No foundation is laid for calling in this 
manner for the letters and correspondence 
between the trustees and their agents in 
Pensacola, or with the, complainant, in 
relation to the subject matter of the suit. 
No allusion is made in the answer to the 
existence of such correspondence. The 
complainant is not accordingly entitled 
by a summary motion resting on the alle- 
gations of his bill or his. proofs to call for 
the disclosure of those documents, (Story 
Eq. Pl. 856-60, 3 Daniel Ch. Pr, 2057.) 

He should have excepted to the answer 
for not replying to his allegation of their 
existence and possession by the defend- 
ants, and having waived all objection to 
the defectiveness of the answer in that 
respect, he caunot now have the same 
benefit as a discovery by answer, by this 
method of summary petition or motion. 








H. S. District Court. 


[SOUTHERN DISTRICT OF NEW-YORK.] 


Before the Honorable SAMUEL R. BETTS, Dis- 
trict Judge: 


Ture Unirep Srares v. Onz Cast Con- 
TAINING CASHMERE SHAw.Ls.—~20¢h 
April and 23d March, 1847. 


The 66th section of the duties.Act.of March 2d, 
1799, the 4th section of the Aet of May 28th, 
1830, .and the 14th section of the Act of July 
14th, 1832, are still in force notwithstanding the 
Act of August 30th, 1842. 

But sinee the act of 1842 an information for a 
false or fraudulent invoice must aver that the 
goods were charged iu the invoice at less: than 
the. market value or whelesale prices in the 
— markets of the country whence im- 
ported. ; 

To support an information for a fraudulent pur- 
chase under the 14th section of the Act of July 
14th, 1832, it is not enough to prove the accom- 
panying invoice did not contain the true market 
value at the place of manufacture and exporta- 
tion, and that ‘the whdervalaation was made 
with intent to evade the payment of duties. 


Tuts was a libel of infurmation by the 
United States, upon a seizure by the offi- 
cers of the customs, for an alleged frau- 
dulent impovtation from France. 

The information contained six counts, 
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the first averring, that the package and 
invoice were made up with intent a 
false valuation, extension and otherwise, 
to evade and defraud the revenue, in this, 
that the goods, having been procured 
otherwise than by purchase, were charged 
in the invoice, at a less price than the ac- 
tual value thereof at the time and place 
when and where procured, contrary to the 
4th section of the duties act of May 28, 
1830: the second, that the invoice was 
made up with like fraudulent intent, in 
this, that the goods were not invoiced at 
the actual'cost thereof at the place of ex- 
portation, contrary to the same act and 
section; the third, that the goods were 
invoiced at a less price than the actual 
cost thereof at the place of exportation, 
with design to evade the duties contrary 
to the 66th section of the Act of March 2, 
1799; the fourth, that the package was 
made up with like fraudulent intent, in 
this, that the goods having been procured 
otherwise than by purchase, were falsely 
valued in the invoice, and charged there- 
in, at a less price than the market value 
of the goods, at the place when and where 
procured, against the 4th section of the 
Act of May 2d, 1830; the fifth, that the 
package was made up with intent to 
evade and defraud the revenue, in this, 
that the goods were falsely valued in the 
invoice, and charged therein at a less price 
than the actual cost of the goods, at the 
place when and where procured, contrary 
to the same act and section; atd the 
sixth, that the goods being composed 
wholly or in part of wool or cotton, the 
package was made up with intent to 
evade and defraud the revenue, contrary 
to the 14th section of the Act of July 14th, 
1832, without specifying the manner in 
which it was made up as the particulars, 
showing the intent. 

Charles Pages and Blein, of Lyons, 
having put in'a claim, the cause was 
tried on the 28th and 29th of September, 
1846. The questions of law were re- 
served, and the case was submitted to the 
jury, upon the questions of fact, whether 
the invoice contained the true market 
value at Lyons, and if not, whether the 
undervaluation was made with intent to 
evade the payment of duties. The jury 
found a verdict for the United States. 

A motion in arrest of judgment was 





then made, and was argued on the 10th 
of October, 1846, and the 23d and 24th 
of February, 1847, by 


D. D. Field, for the claimants, who re- 
lied — the following points. 

1. The libel of information contains 
six counts; the Ist, 2d, 4th and 45th, on 
the 4th section of the Act of May 28, 
1830; the 3d on the 66th section of the 
Act of March 2, 1799; and the 6th on the 
14th section of the Act of July 14, 1832, 

These sections are all repealed by the 
Act of August 30, 1842, sections 16, 17, 
18, 19, 21, 23, 26. 

The act of 1799 forfeits the goods not 
invoiced “ according to the actual, cost 
thereof at the place of exportation, with 
design to evade the duties.” 

The act of 1830 forfeits the package or 
invoice, if “ made up, with intent by a 
false valuation, extension or otherwise, to 
evade or defraud the revenue.” 

The act of 1832 forfeits the package, 
if made up “ with intent to evade or de- 
fraud the revenue.” 

In the act of 1842, the 26th section de- 
clares, “ that all provisions of any former 
law, inconsistent with this act, shall be, 
and the same are hereby, repealed.” 

The foregoing provisions of the acts of 
1799, 1830, and 1832, are inconsistent 
with this act, in the following respects : 

(1.) This act imposes new and different 
penalties for false or fraudulent invoices ; 
by the 17th section a penalty of 50 per 
cent. added to the duty, and by the 19th 
section, fine and imprisonment. If these 
penalties are held to be cumulative to the 
former, then it follows, that for a false or 
fraudulent invoice, the goods may be made 
to pay a penalty of 50 per cent., and be 
forfeited besides, and the party also-fined 
and imprisoned ; a consequence impossi- 
ble to. uphold. 

(2.) It also declares, that the appraise- 
ment shall “be final, and deemed and 
taken to be the true value of said goods, 
and the duties shall be levied thereon ac- 
cordingly, any act of Congress to the con- 
trary notwithstanding.” This imports 
that the goods are not to be forfeited, but 
to be admitted to entry and passed.. The 
rest of the section declares what is to be 
done, if they are undervalued, 

(3.) The act of 1842 covers the same 
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ground, as the other acts, It is in fact a 
revision of them. It is another declara- 
tion of the will of Congress upon ‘the 
same subject, The old will andthe new 
cannot both stand. 

On comparing the act with the previ- 
ous ones, it will be seen, that sections 16 
and 17 are a revision of sections, 7 and 8 
of the.act of 1832, with the addition of 
much that is new. The 16th section di- 
rects an appraisement. in all cases of ad 
valorem duties. The 17th authorizes the 


appraisers to inform themselves by an 


examination of the importer and the pro- 
duction of papers. If the importer is dis- 
satisfied he may, as he did wm this case, 
appeal, and then two merchants are to 
decide. The appraisement thus made 
is final, and to be deemed the ‘true value, 
and the duties levied accordingly. When- 
ever the value thus ascertained exceeds by 
10 per cent, the invoice value, then in addi- 
tion to the duty, there shall be levied 50 
per cent, of the duty imposed on. the same 
when fairly invoiced, 

Section 18 assigns the collectors to take 
the duty in the article itself—a new pro- 
vision. 

Section 19, declares, that any person 
making out a false or fraudulent invoice 
shall be deemed guilty of a misdemeanor, 
and liable to fine and imprisonment—also 
a new provision, 

Section 21:is a revision of such part of 
the 4th section of the act of 1830, and the 
14th section of the act of 1832, as are not 
within the purview of the previous sec- 
tions of this act. It provides for the case 
of a package containing an article not 
specified in the invoice, and applies to all 
goods, whether subject to ad valorem 
duty or not. 

Section 23 is like the 9th section of the 
act of 1832, except by the insertion of 
the words “ or wholesale price thereof.” 

Section 26 is like the 12th section of 
the act of 1832, except that it is more 
full and explicit. 

But the provisions, in the act of 1842, 
that “the appraisement thus determined 
shall be final, and deemed and taken to be 
the true value of said goods, and the du- 
ties shall be levied thereon accordingly, 
any act of Congress to the contrary not- 
withstanding ;” that in case of undervalu- 
ation a penalty of 50 per cent. be imposed ; 





and that the making out of a false or 
fraudalent invoice shall be punished by 
fine and imprisonment—are in neither of 
the three other acts. 

Moreover. under the: act of 1842, ad 
valorem duties are in all cases to. be cal- 
culated on the market value, or wholesale 
price, in the, principal markets of the 
country whence imported. Whereas by 
the 66th section of the act of 1799, they 
were to be calculated on the actual cost ; 
and by the 4th section of the act of 1830, 
on the actual cost. or value, in the place 
where purchased or procured. 

2. Even if the sections, upon which the 
information is filed, were all in force, it 
would still be insufficient to sustain a 
judgment of forfeiture. 

All. the counts, are defective, in not 
averring that the entry was made accord- 
ing to the tnvoiwe. The offence enacted 
by the sections consisted, in making an 
entry upon an invoice below the value, 
with design to defraud, For aught that 
is charged, the entry may have been ac- 
cording to the true value, even if the in- 
voice was. fraudulent. The law punishes, 
not the intention, but the attempt, to de- 
fraud the revenue, 


B..F. Butler, (U. 8. District Attorney,) 
contra— 

I, The 66th section of the Act of March 
2d, 1799; the 4th section of the Act of 
May 28, 1830; and the 14th section of 
the Act, of 14th July, 1832, (the provi- 
sions counted on the information,) are, 
each of them, in force, neither of them 
being inconsistent with the act of 30th 
August, 1842. 

(1.) The title of the act of 1842 shows 
that it was not intended to repeal the 
former laws, except so far as they were 
expressly changed, It retains the pre- 
existing system, but with certain changes 
and modifications. ‘ 

(2.) The 26th section accordingly ex- 
pressly retains in force the laws existing 
on the Ist day of June, 1842, for the col- 
lection of the duties imposed by this act 
on goods imported into the United States; 
thus recognizing the continuance. of the 
laws of 1830 and 1832, excepting so far 
as those laws were in conflict with the 
law of 1842. 

(3.) The sections of the act of 1842, to 
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which the former laws are said to be in- 
consistent, are the 16th, 17th, 18th, 19th, 
21st, 23d and 26th, but these sections con- 
tain nothing to abrogate those parts of 
the acts of 1793, 1830 and 1832, on: which 
the information counts. 

(1.) The 16th is substantially the same 
as the 7th section of the act of 1832, ex- 
cept that it requires the appraisement to 
be made according to the “market value, 
or wholesale price, in the principal mar- 


kets of the country from which the same 


shall have been imported,” instead of the 
“‘ actual value at the: place of exportation,” 
as prescribed by the act of 1832, or the 
actual cost at such place, as prescribed 
by the act of 1799,§ 66. This alteration 
does not affect the present question. 

(2.) The first part of § 27 is substan- 
tially the same as § 8 of the act of 1832. 
The latter part is a substitute for the 3d 
section of the act of 1830, from whieh it 
differs by providing— 

Ist. A different mode of muking the re- 
appraisement. This alteration does not 
ect the present question. 

2d. That the re-appraisement shall be 
conclusive. But this 1s only declaring in 
express terms, what had been determined 
to be the effect of the former laws of 1830 
and 1832. See Rankin and others v. 
Hoyt, 4 Howard. 

This clause has reference merely to the 
payment of duties, and does not affeet the 
question of forfeiture. . 

3d. By directing, that if the goods be 
appraised 10 per cent. above the invoice 
value, there shall be collected, in addition, 
50 per cerit. on the duty when fairly in- 
voiced. This additional 50 ‘per cent: is 
entirely irrespective of fraudulent ‘intent 
on the part of the importer. It was not 
intended, by its framers, that it shouldbe 
substituted in lieu of forfeiture in case of 
fraudulent undervaluation. On the con- 
trary, they intended to make the law more 
stringent and severe. 

It is perfectly consistent with ‘the con- 
tinued existence and application of the for- 
feitures, prescribed by the former laws, and 
is conclusively shown by the fact, that the 
tariff act of 1823, along with various pro- 
visions forfeiting goods in case of fraudu- 
lent undervaluation, contained a provision 
like the one in question, (§ 43 of act of 








1823.) The tariff act of 1828 contained 
the like provision, (§ 9.) 

Whether it was politic or liberal to re- 
turn to this system, was a question for the 
Congress of 1842, with which the judi- 
ciary cannot interfere. 

(3.) § 18 empowers the eullector to take 
the duties in the article itself—a new pro- 
vision, but one that has no bearing-on the 
point in question. 

(4.) § 19 declares, 

1st, That any person who shall know- 
ingly, &c., smuggle or clandestinely intro- 
duce into the United States, goods subject 
to daty, and which should be invoiced, 
without paying or accounting for the 
duty, or, 

2d. Make out, pass, or attempt fo pass 
through ‘the custom-house, any false, 
forged, or fraudulent invoice ; shall be 
deemed guilty of a misdemeanor, and pun- 
ished by fine or imprisonment or both. 

The first of these provisions is not con- 
tained, in hac verba, in either of the fore- 
going laws ; but it is not entirely new, for 
the 50th section of the act of 1799 for- 
feits goods unladen without permit, and 
subjects all persons concerned therein to 
indictment, and on conviction, to a pen- 
alty of $400, and to disability to hold 
office for seven years. 

The second clause making the use of 
false, forged or fraudulent invoices, an in- 
dictable offence, is néw; but it is evi- 
dently cumulative, and in addition to 
other penalties. 

That Congress had the power to make 
this addition to the other penaltiés, can- 
not be doubted. 

That they intended to do so, may be 
inférred from the character of the law of 
1842; the guarded language of the re- 
pealing statute, (§ 26,) and frem the 
omission in § 19 to say that it should be 
in liew of the forfeiture of the goods pro- 
vided for by prior laws. 

There are many such cases in the acts 
of Congress, in which, in addition to the 
forfeiture of the goods, fires and | ere 
ties are’i ou the person ; and whe- 
ther it should be done in this ease or not, 
was a matter for the decision of the legis- 
lature. 

It would be against the evident scope 
of the whole act of 1842; to suppose, that 
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in the case of u fraudulent invoice, the 

only redress Jeff to the government, be- 
ond the increase of 50 per cent. on the 
uty, was the very uncertain remedy of 

indictment under the 19th section. 

(5.). Section 21 differs from § 4 of the 
act of 1830, and § 14 of the act of 1832, 
in the following particulars ; 

Ist. One package out of every 10, in- 
stead of 20 to be designated’ by the: col- 
lector, This alteration’ does not affect 
the present question. 

2d. It introduces new provisions in’ re- 

rd to articles not specified in the invoice. 

his’ alteration affects, very materially, 
cases of that sort, but’ does not bear on 
the: present question. 

(6.) § 23 is a re-enactment of §$'9’of the 
act of 1$32, authorizing the Secretary of 
the Treasury to establish rules and regu- 
lations. The words “market value” and 
“wholesale price” intraduced. This sec- 
tion has no bearing on the present ques- 
tion. 

(7.) § 26, as already remarked, shows 
most conclusively, that the pre-existing 
laws, as to fines, penalties and forfeitures, 
were intended, as’a general system, to be 
retained in force,.and it forms, therefore, 
a decisive objection to the argument of 
the other side. 

(4.) Repeals of the former laws, thu 
retained, or of any portion of them,’ by 
implication, are not to be favored’; and 
the repugnance must be positive and in- 
superable, before the court will pronounce 
in favor of the alleged repeal. 

(5.) That there is no such repugnance 
here, has been shown by the foregoing 
analysis of the statutes; and will be illus- 


trated by reference to the decisions of | 


the courts of the’ United States in the 
cases of the Untted' States v. Blackburn, 
in the Pennsylvania District, before Judge 
Hopkins, and United States v. Wood, in the: 
Supreme Court, in 16 Peters, 362, in: 


which it was’ held’ that forfeitures given: 
by the 66th section of the act of 1799, 


and the 4th section of the act of 1830; are: 
left in force by the act of 1832. 

IT. Hach’ count in the information is 
good and sufficient, although it’ is not 
averred that the entry was’ made’ accord- 
ing to the invoice. 

(1.) Neither of the statutory provisions 
counted on, makes the’ offence to consist, 





or the forfeiture to depend, on the fact of 
entering the goods below their value; on 
the contrary, the offences denounced in 
the statutes, counted’on,’are “the not zn- 
voicing the goods according to the actual 

cost thereof, with design to evade the du- 

ties” (66th section of act of 1799)—* the 

njaking up'of the package or invoice, with - 
intent, by a fulse valwation, dc., to evade 

or defraud the revenue,” (4th section of 

act of 1830,)'and “the making up of the 

package with intent tovevade or defraud 

the revenue.” (14th section. of the act of 

1832.) 

(2.)' The different’ counts follow the 
language of the statutes on which they 
are founded ; ‘and the terms employed in 
the description of the offence have the 
same meaning and force in the pleading 
which they have in the statutes. No 
greater particularity is required. 

(3.) The suggestions of the claimant’s 
counsel, that “the extry may have been 
according to the true value, even. if the 
invoice was fraudulent, and that in such 
case, the goods would not be forfeitable, 
is erroneous both in its: premises and con- 
clusion. . 

(1.) ‘Phe jury have found by their ver- 
dict that the invoice was fraudulent, and 
the averment being, that on the entry be- 
ing made, the framdulent invoice was pro- 
duced ‘and left with the collector, the fair 
inference: is, that the entry conformed to 
the invoi¢e; and even if it were neces- 
sary, in order to obtain a forfeiture, that 
the information: should aver that the entry 
was made according to the invoice, still, 
after verdict, it is too late to take the ob- 
jection. 

(2.) The-forfeiture will take place not- 
withstanding the entry be made accord- 
ing to the true'value, provided the in- 
voice whith: is produced: and left with the 
collector, at the time of such entry, be 
false, and! fraudulently made up. The 
production of the false and fraudulent in- 
voice at’ the time of the entry, is: not a 
mere: tatention to. defraud, but an actual 
attempt to defraud, whatever may be the 
character of the entry. 

On the 23d of March, the court made 
the following decree : 

This cause ‘having been heard on a 
motion‘in behalf of the claimants to arrest 
judgment on the verdict rendered in the 
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cause, and argued by the counsel for the 
respective parties, and due deliberation 
being had in the premises, it is considered 
by the court, that the provisions of the 
act of Congress, entitled “‘ an act to pro- 
vide revenue from imports, and to change 
and modify existing laws imposing duties 
on imports, and for other purposes,” ap- 
proved August 30th, 1842, so far change 
and modify the provisions of the then ex- 
isting laws in respect to the nature and 
contents of invoices required by them to 
be produced, on the importation of goods, 
wares, and merchandise, into the United 
States, as that the prices or value of such 
goods, wares, and. merchandise, must be 
stated therein according to the actual 
market value, or wholesale price thereof, 
at the time when purchased, in the prin- 
cipal markets of the couutry from which 
the same shall have been imported into 
the United States. 

Wherefore, it is considered by the court 
that -the first, second, third, fourth and 
fifth counts of the information filed in this 
case are insufficient in law to support the 
verdict rendered in behalf of the United 
States in this cause. 

It is further considered by the court, 
that the sections of the various acts of 
Congress, counted upon by the plaintiffs 
in the said information are in other re- 
spects in full force and operation, not be- 
ing repealed by or repugnant to the pro- 
visions of the said act of August 30, 1842. 

It is therefore considered by the, court, 
that the sixth count, in the said infurma- 
tion is sufficient in substance to support 
the verdict rendered upon the pleadings 
in this case in favor of the plaintiffs. 

Wherefore, itis ordered and adjudged 
by the court, that the motion in behalf of 
the claimants in this cause to arrest judg- 
ment on the verdict aforesaid, be over- 
ruled and denied. 

Thereupon, a@ motion was made for a 
new trial in respect to the issue upon the 
sixth count on the following point. 

As to the sixth count, the only one now 
to be regarded, the claimants are clearly 
entitled to a new trial. The case was 

ut to the jury upon two questions, which 
in this respect were immaterial. Whe- 
ther or not the invoice contained the true 
market value at Lyons, has nothing to do 
with the issue whether the package was 





fraudulently made up, and much less de- 
cided such issue—and so of the other 
question put to the jury, whether, if the 
invoice did not contain the true market 
value at Lyons, the undervaluation was 
made with intent to evade the payment 
of duties. 


12 April. Berts (District Judge,) now 
delivered the opinion of the court :—The 
motion for a new trial rests on the want 
of evidence on the part of the United 
States to support the sixth count, the only 
one admitted by the court to be legally 
sufficient ; and because the matter of fact 
submitted by the court to be found by the 
jury, was immaterial to the issue upon 
that count. 

The sixth count charges the forfeiture 
of the goods-to have accrued in its being 
found on examination and inspection at 
the custom-house, that the package was 
made up with intent to evade and de- 
fraud the revenue. The count is framed 
upon the provisions of the 14th section of 
the Act_of July 14, 1832, and embraces 
all the allegations necessary to bring the 
case within that section. (4 Howard, 
242.) 

It seems conceded that all the evidence 
offered on ‘the trial which could be ap- 
plied to this gount, consisted in the in- 
voice representing the value of the goods 
at Lyons, and testimony conducing to 
show that the goods were not stated at 
their true market value in Lyons at the 
time the invoice was made up. 

There can be no question but that an 
invoice falsely varying from what the 
statute requires, would be evidence pro- 
per to be submitted to the jury in support 
of the averments of the sixth count. ft is 
not necessary in this case to assert the 

rinciple, but I see no ground to doubt 
its correctness, that the jury might be 
justified on evidence clearly establishing 
the fraud of such invoice, in finding that 
the package it, purported to represent 
and describe, was prepared and made up 
to evade and Wefinud the revenue, and 
consequently subject to forfeiture under 
the act of 1832. 

But the invoice could not produce such 
consequences, unless it was made up in 
plain violation of the statute: a false 
valuation or description of the goods in 
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a paper not demanded by the statute, and 
of no avail at the custom-house, could not 
of itself, subject the goods to condemna- 
tion under any existing provisions of the 
revenue laws. 

The invoice the importer is required to 
present, since the Act of August 30, 1842, 
is one representing the true market value 
of the goods at the time of purchase in 
the principal markets of the country from 
which they were imported, and if it was 
not indispensable to aver in the informa- 
tion, that Lyons was such market of 
France, it was necessary to rs it be- 
fore the invoice made up with reference 
to that place, could be made evidence to 
the jury on this issue. 

But even. if this piece of testimony was 
allowably admitted, it is clear that the 
facts agreed between the counsél to be 
submitted to the jury, had no legal rela- 
tion to the averments of the sixth count. 
There must be evidence in the case to 
show that an invoice being false, it neces- 
sarily violates the law in relation to it, 
to render it available in support of the 
information. 

The case states, “it was agreed that all 
the questions of law in this case should 
be reserved, and that the cause should be 
submitted to the jury. upon questions 
of fact, whether the invoice contained 
the true market value at Lyons, and if 
not, whether the undervaluation was 
made with intent to evade the payment 
of duties.” 

The jury found a verdict for the United 
States, thus negativing the first, and af: 
firming the second inquiry. 

There being no other representation of 
value than the invoice, the verdict of the 
jury cannot be taken on the case as pre- 
sented, to have found the fact of a general 
false representation with intent to evade 
the payment of duties, if that could be re- 
ps a fact involving the forfeiture of 
the goods under this count. 

The verdict ‘asserts that the invoice 
does not contain the true market value of 
the goods at Lyons, and that the under- 
valuation was fraudulent, with intent to 
evade the payment of duties. 

It is not'a presumption of law to be 
raised by the Court, that the true prices 
and value of goods at Lyons, are those 
of the general markets of France, and 





thus by inference pronounce the claim- 
ants guilty of a violation of the law. 

Nor would the jury be authorized to 
adopt that as a presumptiom or inference 
of fact. There was accordingly no testi- 
mony before the jury pertinent to the 
special facts required to be found, which 
can justify the verdict rendered. There- 
fore, both because of the want of proofs 
to sustain the issue on the part of the Uni- 
ted States, and because the facts the jury 
were required to find, were not of them- 
selves, a cause of forfeiture under the act 
of 1832, nor without the aid of other 
facts or circumstances, evidence from 
which the fraudulent act charged in the 
sixth count, could be legitimately inferred, 
the verdict must be set aside. 

It is accordingly ordered that the ver- 
dict of the jury given in this case be set 
aside, and that a new trial be had therein. 











We invite the attention of the pro- 
fession of this state, to the elaborate 
and able opinion of the Surrogate of 
this city, in the matter of the will of 
John Tonnele, deceased. This judg- 
ment decides a new question as to the 
manner of signing a will, where a pa- 
per is referred to in the body of it, 
and annexed, as aschedule. It is also of 
importance in respect to the character 
of the evidence, which will. sustain an 
allegation of undue influence, in pre- 
suming the execution of a will. The 
judgment is worthy of an attentive pe- 
rusal, and it will be observed that the 
Surrogate considered the objections of 
so slight a character, that he ordered 
the costs to be paid by the parties op- 
posing the probate. 








At the head of the Court. of Exchequer 
in Westminster Hall, during the reign of 
George III., sat a very worthy and excel- 
lent Judge, Chief Baron M‘Donald, who 
never ceased taking snuff: the Junior 
Judge, (Baron Graham,) an excellent 
man, was too much addicted to talking. 
His majesty, who rarely said a good thing, 
remarked, he had a snuff-box at one end 
of the court, and a chatter-box at the other, 
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In the Surrogates Ecurt. 
' [ New- York. | 
Before the Hon. CHARLES M'VEAN, Surrogate. 


In rHe MarTTer OF PROVING THE WILL OF 
Joun TonNELE, DECEASED.—192h Juné, 
1847. _ : 


By the Revised Statutes a testator may subscribe 


a will in the presence of one attesting witness,, 
and acknowledge its subscription separately to 


another attesting witness. 

The discharge or the rélease of a'debt in a will is 
by force of the statute a ‘specific legacy to the 
debtor, of the debt released, and. when. an at- 
testing witness to a will is by the will discharged 
from a debt due the astate, and ‘there is a legal 
necessity of his becoming ‘a witness, sach a 
necessity operates as.a discharge of the legacy ; 
in other words, renders the testamentary dis- 
charge of his debt void, and him a disinterested 
and competent witness. 


Where it is alleged that ‘a will was ‘obtained ‘by’ 


the undue influence or fraud of a son-in-law of 
the testator in favor of his wife, it is not enough 
toshow, to establish thecharge, that he attempted 


to deceive and.defrand the testator by concealing, 


what was true or suggesting what was false; it 
must be shown that the fraud was: successfully 
practised on the testator. When it is alleged 
“that a fraud has been practised, evidence that 
‘the person charged with its perpetration exer- 
cised a controlling influenee over the mind-of 
the testator, that he had previously made ad- 
vantageous bargains with him, and that ‘by'the 
provisions of the will:his property was:unequally 
divided in favor of such person, &c..&c,,.is pro- 
per evidence in su of the charge where an 
attempt to defraud has ‘been proved, ‘but ‘is in- 


sufficient to establish the: charge itself without, 


proving such attempt, it appearing otherwise 
that the testator had a sound'mitid. “ 

Interlineations in pencilin a will»are part of the 
will if made before execution, but whether made 
before or after its execution, they will not affect 
the validity of the iststrument. 

Where a will is faitly engrossed in writing, and 
exhibits care in its internal composition, and there 
is on its fage an interlineation in pencil in'the 
handwriting of the executor .prepounding the 
will, and such interlineation was not observed 
until the instrument was offered for proof, the 
presumption of law is that the interlineation was 
made after its exeeution. An alteration in pen- 
cil is held to be deliberative, and in writiug is 
held to be final. 

By the ecclesiastical Jaw the probate of a will was 
an original instruznent composed bythe court, 
and consisted of a ecopy-of the-will proved, a copy 
of papers construetively incorporated in the will, 
and a certificate of letters testamentary. Such 
an instrument is unknown to.our laws, but the 
elements of which it was composed have a sepa- 
Tate existence of the sate force, and ‘the term 
is now used merely as aterm of legal-effect. 





The.s te can only prove. as.a will, or part of a 
will, such instrument as has been made conform- 
ably to the statute prescribing the forms and 
cerémonials necessary ity the execution of a will. 
Instruments incorporated in a will constructively. 
by reference, are not proved or recorded with 
the will. The will is as valid for the purpose of 
proof in the surrogate’s court, whether said pu- 
pers have existence or not, or whether the re- 
ference be properly made or not, or whether ‘the 
provisions of the will be nugatory.or not, 

A schedule which is\a papér waiting and is rer 
ferred to:in the will as annexed to it, and is writ- 
ten on it, or is annexed to it, is a part of the will, 
‘the union of the two makes them one instru- 
ment ‘in fact,:and not ¢onstructively imerely. 

The proof of the will includes within it the proof 
of the schedule.as.a part of the will. 

By the Revised Statutes it is indispensable to the 
validity of a will, that the testator subscribe his 
name in attestation of its execution dt the end’ 
of ‘the instrument. . 

‘The words ‘“‘' The. end” as used in the statute, aro 
not used in a physical sense, which admits of the 
instrument having two ends, but in the intellec- 
tual sense, which admits of its having a single 
end ‘definitely. 

The statute uses the end, in the sense in which it 
is the correlative of beginning ;. the. beginning of 
the will is where the testator commences speak- 
ing his sentiments, wishes and will in regard to 
disposition of his property, and'the end is where 
he ceases speaking—all else is mere form in 
which ‘the will as :an intellectual. instrument is 
embodied and preserved. 

The annexation of a schedule at either physical 
end, would not change the place of the beginning 
or the eid of ‘the will. 

The statute which requires a testator to stibscribe 
‘his name.at the end of the will, is complied with 
when the,testator subscribes his name at the end 
which is so designated as being the extreme op- 
posite te the begiiriing, which is at the place 
where the testator ceases speaking without re- 

to schedules. i 

‘The abjeet of the statute was to require an:actual 
subscription as a solemn attestation of the coms 
pletion of the instrumént, and the words the end 
of the will were inserted to avoid the miscon- 
struction, that thé name written in ‘the body of 
the instrument was a subscription as had before 
that time been done. 

In this case.there was a map annexed to the will, 
and it-was referred to in the body of the will as 
‘annexed, and it followed thé subscription of the’ 
testator, and was riot itself subscribed. Held, 
that if the map was no -part-of the will,or if it 
was a part of it constructively only, that; the 
subseription of the testator was-at itsend. Held, 
also, that the map was part of the material will, 
and that the will was subsctibed in the sense of 
the statute requiting its subscription place at its 
end. Held, also, that the will was valid in form, 
and in the form and proof of its execution. 


s 


The circumstances of this case, and the 
points upon which the court adjudicated, 

















THE NEW-YORK UEGAL OBSERVER: 255 





In the Surtogate’s Court. the Matter of Proving the Will of John ‘Tannele. | 





sufficiently appear in the opinion of the 
court. ‘ * 


Gerardus Clark, and Charles O° Conor, 


for the executor. 


Martindale, jun., P. Reynolds, D. Gra- 
ham, and Wm. 
contestants. 


of eight unfolded sheets or pieces of pa- 
per, besides an envelope of uniform size, 


but of coarser texture. The end of the’ 
envelope is brought over the top of the 


sheets united about an inch and a half, 
and over this again is a piece of parch- 


ment binding all the pieces, including the’ 


envelope, together by passing over the to 

about fe inch and a half hy each side 
The binding is, secured by a silk ribbon 
passing through it, and all the pieces of 
paper several times, from side to side, 
about an inch from the top, and each joint 
made by the insertion of the ribbon is 
sealed with wax in front. The writing 
of the will commences on the first sheet, 
immediately below the, margin made by 
the parchment binding, ‘anid is continued 
on that page (tarning over at the bottom) 
on the four succeeding sheets, when it is 
brought to. a close by the usual formal 
clauses of .attestation, and is subscribed 
and sealed by the testator, and subscribed 
by three attesting witnesses. The next 
sheet is entirely blank, and is succeeded 
by a sheet on which is a map of the pre: 
perty of the testator, and between which 
and the envelope is another blank sheet. 
The will divides the estate of the testator 
principally among his widow and de- 
scendants in somewhat unequal propor- 
tions, and is dated the twenty-second day 
of October, eighteen hundred and forty- 
four. The testator died on the. twentieth 
day of August, eighteen hundred and forty- 
six, leaving him surviving his widow, one 
son, one daughter, and three grand-chil- 
dren, two of whom are children of a de- 
ceased son, and one of whom is a child 
of a deceased daughter, his only heits at 
law. The validity of this will is contested 
by the widow, and all the heirs and next 


m. T. M'Coun, for different’ 


received 





of kin except his daughter, whose husband: 
is the executor who: propounded the will 
for proof. The will was subseribed in 
the presence’ of two of the attesting wit- 
nésses, and was acknowledged by the tes- 


: | tatot to be so subscribed to the other wit- 
George Wood, Lewis B. Woodruff, ¥.’ 
B. Cutting, B. F. Butler, R. Emmet, 8.’ 


ness not in the presence of the two former 
witnessés. This is objected to as an in- 
formal and an improper execution under 
the ‘statute whichi requires the testator to 
perform his part of the prescribed cere- 


| morfials necessary in the process of exe- 
Tue Surrocate :—The instrument’ 
offered for. prot in this ‘matter consists’ 


cution, * in the presence of each of the at- 
testing witnesses.” ‘The term each used 
in thé statute is a term of severance, and 
‘by its force a testator may acknowledge 
his’ subsctiption.of the will.to the wit- 
nesses separately, or he may subscribe 
it im thé presence of the one and acknow- 
ledge its subscription to the other, sepa- 
rately ‘and apatt from each other, (4th 
Kent's Com. Sth ed. 516. 1 Jarman . on 
Witlls,71.)' It is objected, also, that this 
instrument las fot been proved to have 
been properly executed, for the reason 
that one of the attesting witnesses is in- 
competent by reason of interest, and that : 
the ‘statute (Laws, 1837, Chap. 460, See- 
tion’ 17;) requires the evidence of all to be 
given in the cases therein mentioned. 
Thé allegation is founded on this clause 
of the will, viz. : “ Having settled all my 
accounts with the several firms of Ton- 
nele & Hall, and also with Valentine G. 
Hall ‘individually, ‘and having received 
payment in full for all claims and de- 
mands whatsoever ‘against him, them, or 
either of them, I do hereby release and 
discharge him and ‘them from all claims 
and demands whatsoever.” The attest- 
ing witness was a partner of the firm of 
Tonnele & Hall n the will was exe- 
cuted and since. ‘The fact that he was 
partner is no evidence that he or the part- 
nership were debtors of the testator. If 
a declatation in the will could be received 
as evidence 'to prove that the witness was 
indebted to the testator, I think it will 
scarcely bé contended that the language 
of the testator amounts to such a decla- 
ration. He sdys that he had settled and 
yment of all claims—an ‘as- 
sertion which fendered a release untie- 
cessary, but an unnécessary release of a 
claim stated in itself not to exist, is, to's 
the least, a most negative assertion of a 
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debt due. But suppose the witness is in- 
debted to the testator, and that the will 
contains a provision releasing the debt, 
the witness ‘is still disinterested by force 
of the statute. The release of a debt by 
will does not operate as a release, but is 
regarded as a legacy merely “ to be paid 
in the same manner and proportion as 


other specific legacies.” (2 Rev. Statutes, §. 


14, page 84, first edition.) If the position 
here taken be true, that he is a necessary 
witness, that necessity itself by the mere 
force of the statute makes him a disinte- 
rested and competent witness. by making 
his legacy void. (2 Rev. Statutes, § 51, 
page 65.) It is also objected that the 
statute which makes it necessary that the 
testator should acknowledge his subscrip- 
tion to each of the witnesses is not. com- 
plied with when subscribed in the pre- 
sence of two attesting witnesses, and ac- 
knowledged imperfectly in the presence 
of one attesting witness on the ground 
that he must subscribe it in the presence 
of all or acknowledge its subscription in 
the presence of all. The statute provides 
“that there shall be at least two attesting 
witnesses,” and that the acknowledgment 
of subscription, &c., shall. be “ made. to 
each ofthe attesting witnesses.” The 
word each means every one of all. The 
statute is not that the acknowledgment 
shall be made to two witnesses but “ to 
each of the attesting witnesses ;” that is to 
all of the attesting witnesses severally, 
without regard to their number, and this 
would seem to require a perfect, execu- 
tion astoeach. The formalitiesof the stat- 
ute were observed with substantial accu- 
racy in the presence of each and of course 
all of the attesting witnesses in this case, 
Were it true in point of fact that the 
formalities were not observed by the tes- 
tator to the attesting witness to whom the 
acknowledgment of subscription was 
made, and were it true also in point of 
law that the subscription could not be 
made to one, and the. acknowledgment 
to the other of the subscribing witnesses, 
it would follow in. this case that the exe- 
cution was good for the subscription, was 
made in the presence of two, the requisite 
number, and the other not present nor 
belonging to a class perfect in itgel, 

would be regarded as a superfluous wit- 
ness. It is only by giving to the term 





each ‘the force that I have given it, that 
makes every one of the witnesses as an 
individual, a legal witness, and of course 
makes them all severally attesting wit- 
nesses. The recent English statute re- 
quires a simultaneous execution, ours does 
not. (1 Vict. Ch. 26.) Again, if it be 
admitted that said witness is incompetent, 
and that his testimony, should be stricken 
out, on objection by: the heirs, the will 
would still be proved by the two witnesses 
whose competency is not disputed, so 
that whether he is regarded as interested 
or disinterested, approved or rejected, it 
will not change the result in this case. 

It is also alleged that the willwas obtained 
through the influence of the son-in-law of 
the testator, the executor who is the party 
propounding thiswill. This allegation, it 
is asserted, is sustained by the frets that 
the son-in-law was a man habitually of a 
masterly disposition, and exercised a 
controlling influence over every person 
brought within its. sphere; that he exer- 
cised such influence over the testator per- 
sonally, and in his business affairs, and in 
the general disposition of his property, 
that the testator feared him, that he had 
sold the testator, by his undue influence 
over him, at an extravagant price, real 
estate in Brooklyn for which he had re- 
ceived his pay, and that the provisions of 
this will are unnatural by reason of the 
gaan advantages conferred 
upon the testator’s daughter, the wife of 
the executor, &c. &c. Assuming that 
the contestants have proved all they 
claim, the question presents itself have 
they sustained the allegation of undue 
influence. It must be borne in mind 
that the allegation, is an allegation that 
the son-in-law perpetrated a fraud upon 
the testator in the making of this will, 
and that it is void by reason of that-fraud, 


as not being the willof the testator. The - 


testator in this case having been proved 
to have been at the time this will was 
made of sound mind, the allegation of 
undue influence cannot be sustained with- 
out proof showing that the son-in-law 
practised a fraud upon the testator, either 
by telling him what was false, or conceal- 
ing from him what was true, or practised 
some other wilful deceit upon him which 
resulted in the testator’s being cheated 
into the making of this instrument con- 
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trary to his unbiassed will in relation to 
the testamentary disposition of his’ pro- 
perty. Within this rule it would not be 
sufficient to show that the son-in-law had 
been guilty of the suggestion of what was 
false or coicéaled, what was true with 
the intent to deceive, or had in any man- 
ner attempted to pgactice a fraud upon 
the testator. ( Williams on Ezecutors, 37, 
38, 39.) The attempt to practice a fraud 
is not sufficient, it must be proved to have 
been successfully practiced, Had there 
been proof here that an attempt to de- 
fraud had actually been made, then would 
arise the question how fat the facts 
claimed to have been proved in this 
matter would have tended to show that 
it had been successfully practised ; ‘and 
also, the question whether such facts were 
proved or existed, but in the absence of 
the proof of any such attempt, and in the 
abserice of any attempt at proof of such 
attempt, it is entirely unnecessary for me 
to enter into the discussion of such ques- 
tion. (1 Hagg.581. 2 Hagg. 142. 3Serg. 
§ Rawle, 267. 4 Greenleaf; 220.) I owe 
it, however, to the party accused, who has 
been arraigned before me for the last 
eight months on this odious charge, in- 
volving in its commission gross moral 
turpitude, to declare that the charge is it- 
self wholly unsupported by evidence. 
There is also in the will an interlineation 
in pencil not affecting in substance the 
teen of the will. So far as the evi- 
ence goes, it was not observed until 
brought into this office, and it appears it 
is in the handwriting of the executor, 
who is disqualified as a witness.’ A Will 
writtén in pencil is as valid’ as if written 
in ink. (1 Phillm. 35.) If this interlinea- 
tion was made before the will was exe- 
cuted, it is part of the will, and if after- 
wards, it is not. In either case it will not 
affect the validity of the instrument. 
The presumption of law in’ this case is, 
that it was made after the will was exe- 
cuted. It has been decided that in the 
case of alterations in wills, that the gene- 
ral presumption is, that when alterations 
in pencil only are made, they are delibe- 
rative ; when in ink, they are final and 
absolute. (Hawkes v. Hawkes, 1 Hage. 
822. Edwards v. Ashley, 1 Hagg. 490. 
Ravenscroft v. Hunter, 2 Hagg. 68.) 
The most important questions in this 





case, and which have been most elabo- 
rately argued, arise out of the annexation 
of the map to the will. 

What is the end of the will within 
the meaning of the’ statute, which re- 
quires thé subscription of the testator 
at the end of the will? If the map is 
part of the will, has it been proved ? 
In considering these questions it is only 
necessary to add, to what I have already 
said as to the general ‘structure of the 
will, that the map which is annexed, is 
not signed by the testator or the witnesses, 
and that no positive evidence is given, 
whether at the time of the execution it 
was annexed or not. The reference of 
annexation to the map in the body of the 
will occurs in one of the clauses devising 
lots, and is im these words “ which said 
lots are designated on a certain map now 
on file in the office of Register of the 
city and county of New-York, (a copy of 
which on a reduced scale is hereto an- 
nexeéd,)' entitled “ Map of the property 
of John Tonnele, Esquire, in the 9th and 
16th ‘wards, from surveys and maps 
made by George B. Smith and Edward 
Doughty, in 1828 and 1835, by R. Spen- 
cer, July 8, 1842, by the numbers 20, 
21, 22)\&e. &e.” 

The probate of ‘a will, according 
to the ecclesiastical law, was an ori- 
ginal instrument, composed of a copy 
of the will and a cértificate, in’ which 
certificate was included the grant of the 
right of administration to ‘the exeéutor. 
This original instrument was recorded, 
and was itself delivered to the executor. 
The will itself ‘was not recorded; but was 
registered, ( Williams on Exectitors, 234.) 
This original instrument—which was com- 
posed by the ordinary, was’ made up not 
of the ‘copy af the material and actual will 
only, but also of all other separate and 
independent papers of antecedent exist- 
ence, which by fiction of law were consi- 
dered as incorporated in the will, as part 
of it. Fot''which purpose it was the 
custom of thé ordinary, whilst engaged in 
gathering the separate elements of which 
he ‘composed the probate, to prove the 
exectition of the will itself, and the iden-. 
tity only of the-other papers entering into 
its composition. The instrument when 
delivered to the executor not only was 
the grant of representative authority, but 
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was also the chart by which his, whole | 


conduct in the administration of the estate 
was regulated. 

The term, probate , is, still known to 
our law as.a..term of legal effect, but 
not as a designation of an _ instru- 
ment. The, elements of which, the, pro- 
bate was. composed, are all as essen- 
tial now under our statute in the con- 
summation of a testamentary administra- 
tion, as they were by the ecclesiastical 
law, but they no longer exist in combina- 
tion asanupit, The letters testamentary 
granted to the executor under our statute 
confers the same representative authority 
as did the certificate. on the probate of 
the ecclesiastical law. The staying of 
probate, as used in our statute, therefore, 
means the staying of that authority which 
the actual probate known to the ecclesi- 
astical law gave, and means only staying 
letters testamentary. . It is in other places 
in our statutes used in the same sense as 
proof, that is, by the probate of the will, 
is meant the. proof of ‘the will, the proof 
of the thing instead of the thing proved. 
The letters, testamentary which werejem- 
braced within the probate, are under our 
statute a separate, independent, original 
instrument, and are delivered to the exe- 
cutor, a record thereof being kept in'the 
Surrogate’s office, 1 Rey. Stat..69, 222, 
Sec.7. The, surrogate now also, takes 
the proof of the muterial actual will, and 
records, such will and the proofs sepa- 
rately from the letters. . The proof of the 
will and the will itself constituting. one 
record, and the letters testamentary ano- 
ther separate record. With the, other 
papers which by construction of law 
were regarded as. incorporated in the 
will, and of which the ordinary took the 
proof of identity, the surroggte’s court on 
the proof of the will has nothing ‘to do. 
The same papers are now, as formerly, 
in a legal sense, incorporated in the will, 
with the same force and effect as form- 
erly. They are now constructively in- 
corporated in the will, they were then ac- 
tually incorporated in the. probate. 

I have thus shown that although the pro 
bate does not exist, its scattered elements 
have suffered no abatement in their legal 
force. The, ,statute which clothes this 
court with its, jurisdiction to take the 
proof of wills in the same chapter defines 





the instrument which is thus to be proved, 
and prescribes the attestation, forms and 
ceremonials to be observed in its execu, 
tion. necessary to impress on. it the cha- 
racter of :a will, The. instrument that 
this court can prove and allow as a will, 
must be subscribed by the testator.at the 
end in the presence of the attesting wit- 
nesses, its subscription attested by two 
witnesses, whose names must have: been 
subscribed at the end of it, at the testa- 
tor’s request, and he must have.declared 
to the witnesses at the same time, that. it 
was his will. A separate instrument, in 
respect to which these ceremonials have 
not been observed, cannot be proved .in 
this court on the pretence that it is in- 
corporated by reference.in an instrument 
thus incorporating it in respect. to which 
the formalities have been observed. _ It is 
entirely immaterial in this court, on taking 
the. proof of the will, whether the paper 
referred to exists or not For instance, 
if. the reference in this will was indispu- 
tably to a map on file in the Register’s 
office, this court, would not, on. the proof 
of the will, inquire whether such map had 
existence or not. Indeed, if the reference 
was to supposed papers or instruments of 
indepéndent antecedent existence, and 
they never had existence, and the, will 
was consequently rendered entirely nuga- 
tory, the integrity of the instriment. as a 
will, so far as regards the proof thereof, 
as a.perfect instrument, would not be in 
the least impaired. What. the instrument 
will prove when proved, is an entirely dif- 
ferent question from the proof of the in- 
strument itself. 

The rule that I have asserted would 
exclude, from proof in \this court. as 
a will an instrument whose_ external 
conformation was proper, but dead ‘from 
want of due original execution,,, but 
claimed to be republished by a, separate 
codicil well:executed with all the forms of 
law. It has never been held otherwise, 
A will may be republished by codicil, 
This republication has only the effect, of 
making the whole will speak as of. the 
day of the last codicil. (Jarman on Wills, 
174 to 178.) Such new publication cannot 
infuse life where it never) existed,..A 
paper which is not:in and of itself a will 
with all the dispositive energy of that. int 
strument, cannot have that energy impart- 
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edto it by any other detached instrument, 
however well executed or designed for 
that purpose. (1 Pow. on Dev. 619, and 
1 Jarman on Wills, 79 to 89.) 

The term publication, is legitimately used! 
in two different senses ‘in its application to 
wills, and is ‘also’ sometimes confounded 
with declaration. 


was as indispensable to its due execution, 
as it is now by the Revised Statutes. (1 


Powell on Devises,90;' Williams on Exe-' 


eutors, 50.) ‘The declaration that -is new: 
required by the Revised Statutes was al- 
ways regarded as sufficient evidence of 
publication,.‘but there could be a good 
publication without any declaration. (1 
Jarman, 73.) Even where ‘the ‘testator 
studiously and designédly concealed. from 
the attesting witnesses what the nature of 
the instrument was that they witnessed, 
the publication was held‘ to be perfect. 
(1 Pow. on Devises, 90.) ‘In this sense 
publicatioh was regarded as the -consum- 
mation of an otherwise’ well executed in- 
strument, the same ‘as delivery is regard- 
ed in perfecting a deed. (1 Pow.93. Vin. 
Abr, 125, pl. 13.) ‘The other sense was 
that in which it, had’no reference to the 
perfection of the instrument, but to its 
effect as regards time. The -will as a 
whole took effect from the day'ofithe date 
of the last codicil, for the reason that the 
will and all the eodicils aggregated was 
the will, and all were republished | with 
the last codicil, and the whole, as.was 
manifestly proper, took its‘date. (1 Pow: 
on Devises, 610.4 Dane’s: Abr. '127.) 
But this only applied’to'a previous will 
which had been published, that. is per- 
fectly executed, for there could be no res! 
publication by codicil of the will, where 
there was no publication of the will ‘it- 
self. Such’is ‘also the law now with us. 
So also was and is the law in relation. to 
a direct republication written on the will 
itself, or on a paper annexed to it. A 
testator may re-acknowledge a will, and 
perform in respect ‘to it all the required 
ceremonies, and the will is thereby re- 
published, provided it was well executed, 
in other words published, before; and ‘it 
will take effect from the day ofits re- 
publication, but if it was before defec- 
tively executed, it is now published for the 


Publication of a will of 
real estaté, under the statute of Charles II.: 


execution/of a will. (1 Pow. on. Depises, 
622.): The;cases in the boaks,which favor, 
the doctrine that an.unattested will may 
be made valid by an attested. codicil, ate 
cases of codicils written on,or.on a..paper 
anuexed to, such wills, (1 Crompt. § Mess, 
42. 6 Johns. Ch. Rep. 374. 12 J..B. Moore, 
2. 02 Curtis’ Rep.796,) or cases of repab-. 
lication where: the wills were good when 
executed, and they were. revoked,or,the, | 
law was changed 'in respect to the mode 
of ‘execution.: And although.it is claimed, 
(1! Jarman,, 83,).from the, authority. of 
these cases.that any pre-existing separate 
paper, however dispositive and testamen- 
tary in.its purport, is part of a will or 
codicil well, executed, which refers to_ it, 
as part of it; yet: where the case has been 
directly presented for decision, whether 
an unattested, will jad the, .eflicacy.of .a 
well executed, but separate codicil, im~ 
parted to it, the courts have decided, that 
it:had not. (3 Chan. Reps..150, 3 Wood, 
263. 1Jdarman, 82. 1 Pow. 104,t0 111.) 
However-much these rules may, conflict 
with:.each -other, or whether the rule 
which allows the. incorporation of all pa- 
pers into,a willbe restricted in its opera- 
tion by the other rule or not, (1 Jarman, 
105,) the principle is clearly deducible 
from it, that a will may have as part of 
it, papers out ofiit and not included with- 
in the. paper subscribed, aud yet ,the, pa- 
per subscribed be subscribed at, its end, 
It. follows that. if this, wap.is out, of the 
will, although incorporated, in it by refer- 
ence, that the willis subscribed at its end, 
the map. being part of the,will, by.incor- 
poration. Sovalso.if it is.not.a part of 
the) will, the willis subscribed at, its end. 
It is not necessary to inquire what, the 
character of the papers must be to entitle 
them. to @ constructive incorporation, in. 
the will .by:\reference, as the question 
whether the design of the testator by the, 
reference is accomplished,or not, or whe- 
ther the papers exist or not, can jn no 
manner affect the. validity of the ingstru- 
ment as a.willonits proof. ; When,a pa- 
per is. here offered as a will,or as part of 
a will, and isa separate paper, the ques- 
tion is, has it been executed according to 
the, statute, and. if in respect to which, it 
cannot be proved (that. the testator, de- 
clared in substance it, being corporeally. 





first time, as it is a good-present, original | 


present, “this (pointing to it) 1 declare te 
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be my ‘last will and testament” or “a, 


couicil to my: will,” it cannot pass the or- 


deal of this court as. being proved ‘as a’ 


will, and must be rejected, (1 Powell: on 
Devises, 104 to 111,) but such rejection 
would only be a rejection of it asa will 
in the limited sense in: which wills’ are 

roved in this court, and would not effect 


its character as being constructively a part. 
of the will if it would be so otherwise. , Is, 


this map part of the will by actual incor- 
poration or by construction mercly ?. In 
regard to the proof of this map it will be 
seen by what I have already said, that-if 
it is part of the will constructively. only, 
that then no proof is required, as in such 
case it is not the duty of this court on this 
proceeding to prove or rather identify it, 
the only’ proof of which it is susceptible, 
nor is it a part of the will in the seuse. re- 
quiring proof. So, on the other hand, if 
it is a part of the material will by actual 
incorporation and physical union, then it 
is sufficiently proved, fur the proof that 
has been taken has been of the whole will 
whatever it may be. This court never 
takes proof of the several parts of a’ will 
into which it may be physically divided 
by sheets. On the contrary, the proof is 
directed to and is taken of the whole will 
as an entirety, in which is necessarily in- 
cluded all its parts. (3 Burr, 1775.) It 
is true, where any part ‘of the willis ap- 
parently mutilated or altered, explanatory 
evidence is receivable, and maybe te- 
quired. The entire aspect of this instra- 
ment repels the suggestion that its integ- 
rity has in any respect been invaded as. a 
full, fair, aud perfect instrument, nor was 
there any suggestion made during the 
hearing of the proofs that: there was any 
suspicion that this was not a genuine in- 
strument in all its parts: Ifthe map be 
a part of the material will, there can be 
no doubt that all the subscriptions, attes- 
tations, declarations, requests and other 
ceremonials, were made and observed in 


Tespect to it, it being corporeally present. 


as a part of the material will when they 
were made as to the whole will, whatever 
that will’ may be. There is some diffi- 
culty in determining in this case that the 
ordinary connexion between a main ,in- 
strument, and a schedule referred to in 
the main instrument, as being attached to 
it exists here. The direct reference in 





the will.is to the map on file in the Regis- 
ter’s office, and not to. a. map annexed to 
the will. The lots deyised are declared 


to be designated on a map on file in the. 


Register’s office, and it is asserted inthe 
will, that a copy of such map on a re- 
duced scale,is annexed to the.will. If so 
indirect a reference ¢an make, an actual 
material incorporation into the will of the 
map annexed, it must be conceded that it 
ig done by. means the most extreme that 
could be claimed to be effectual in any 
supposable case., Yet it jis not to be 
denied, that there ‘is ou the face of the in- 
strument which all/admit to be the will, an 
indirect, reference to.a copy.of a map 
annexed. Neither can it be denied that 
this indirect, reference, although in paren- 
thesis, 'is a, part of the will. The direct 
reference, so far as regards the descrip- 
tion of the lots, is to the map on file, and, 
the reference to the map anuexed, is ouly 
as descriptive of the map.on file.. This, 
then is, the case, the map on file is referred 
to as descriptive of the lots, devised, and 
the map annexed is referred to as degserip- 
tive.of the, map on file. There. is, no 
doubt that the map on file is constructive- 
ly and; not, otherwise a part of the will. 
It is a hard matter;to say that the map 
annexed is in any semse a part, of the will, 
yet I am inclined to think that, this will 
calls impevatively for a map to be aunex- 
ed. as, necessary, to its physical perfection 
by a,physical, union with it, and, the map 
being thus annexed, the instrument.by this 
actual ‘union is. One,.instrument,. .When 
aninstrument in writing refers to\a paper 
anuexed, it means;that such paper is uni- 
ted to it at the end thereof, and united 
means made one with it. Thus a map of. 
a separate antecedent or contemporane- 
ous existence, and. perfect. itself, and 
which was,capable of, separate continued 
existence, may be annexed to a.will, and 
by that union foreyer loge its. separate 
and independent character as a. map, and 
become merely.a constituent part of the 
will, I have said: that.a map, might, be 
ansexed and form this union; ote that 
this aunexation may be of papers homo- 
geneal, that is, that. the paper annexed 
must. be|a paper writing expressive of 
ideas by the usual signs of words and 
figures, and that the written words and 
arabic figures must be so used as to be in; 
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themselves the medium for the convey- 
ance of ideas intelligibly. (1 Powell on 
Devises, 21.) Whatever would:not come 
within this, definition is to be regarded as 
extraneous: to the witli under every!and 
all circumstances. Whether: this; map 
comes within this definition is a debata- 
ble matter. I incline to the opinion that 
it does.’ I think the union is of homogeneal 
elements within the rule as 1 have defined 
it. The conclusion that [ have arrived at 
is this, that the map annexed to this will 
and described in it.'is a paper which had 
and was capable of jcontinuing to havela 
separate independent ‘existence ; ‘that it 
is referred to ih the will as being annexed 
to it; that such reference to itin the will 
is a reference‘to it asa paper of original 
independent ‘existence, independent of 
the map on file, and independent of the 
will itself previous to its annexation. | It 
is an original instrument, and not a copy 
of the map on file; it is the similitude in 
miniature of that'map. _ It‘is'in the latter 
character it: is referred, to in ‘the will as 
being annexed, and I think that such an- 
nexation made it part of the material, 
operative and intellectual will in which 
its character asa mapiis merged. LThavé 
taken it for granted in all that I have 
said, and I think also have proved that:a 
will, a part of whichis a schedule, :isia 
good will, p#bvided that it is onthe same 
paper, or on a paper annexed, and is re- 
ferred to in the part that. is well execu- 
ted, and was.onit or annexed when it was 
executed... The same principle: applies 
to make them ore, which makes a codicil 
written on or annexed ‘to an unattested 
instrument, give €fficacy to such instru- 
ment. Any instrument ever so shapeless 


and ceremonies of execttion are observed, 
and it has something init that it provides 
shall be done, or shall take effect: after the 
death of the testator. (1 Powell on De- 
vises, 9.) It may, perhaps, be doubted 
whether a schedule to a deed, containing 
matters essential to a good deed, is allow- 
able, for the law has always prescribed 
the exact form of that instrument as well 
as its contents, and the order of their pre- 
sentation in it. Whilst the: common law 
was strictly administered, exact-conform- 
ity to prescribed forms in ‘the ‘ease of a 


‘the same law at:the same time in ‘its pire- 
cepts atid in its administration, as scrupu- 
lously disregarded: ell form, in ‘the case of 
wills, . The one presented the case of ex- 
treme:regard for form, and the other ex- 
treme disregard and | repudiation! of all 
form, I think I may safely say that if 
any legal instrument for the disposition 
of: property or securing personal. rights 
admits a schedule anexed as good) in 
form, that such instrament is a will. ( Wal- 
liams\ on Executors, 58,) 1 think if the 
statute: had never. been passed defining 
the locality of the signature as. essential 
tothe validity of a will, that'nd one would 
have doubted: that a will with schedules 
annexed and referred to in the main body 
of the instrumént was a good will ineli- 
ding the schedules as part of the instru- 
ment. I know that the temptation is > 
strong under such a. statute in this case, to 
say that the will ends where the siguature 
is, and endeavor to, make the will. in- 
telligible without the schedules, and then 
reject them as parts of the will altogether. 
This would however be carving the will 
so as to make it conform to the law in- 
stead of applying the law to the will. as. 
it: is, or as at would be considered tu be, 
had not the law been passed! . This: then 
‘assume 'is.a will with a schedule annex- 
ed, which schedule is in;law and. im fact 
physically and intellectually apart of the 
will of the testator; in ether words, is a 
part of his actual will in-the:highest sense 
of the: statute, prescribing the forms, at- 
testations, and ceremonials of the execu- 
tion of wills, and the proving of. them in 
the:surregate’scoutt. If the name of the 
testator is not subscribed at. the end of 
‘this will -in thé latter sense, itis not a 
velid) will. I have shown that, in’ the 


‘other sense it is subscribed at, the end 
iwithin the, meaning of the statute. 


The 
evil which the statute requiring the-testa- 
tor'toosubscribe his name at.ithe end of 
his: will was designed to remedy, was the 
same which had originally moved the 
Parliament of England, to require wills 
of real estate to-be attested by the signa- 
ture of the testator in the presence of 
three or more subscribing witnésses, The 
evil grew out of the pre-existing Jaws, 
which allowed instruments without. the 
signature of the ‘testator, unattested by 





deed was scrupulously maintained, but | 


any witness of its execution, to be valid 
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and effectual wills. The authors of the 
English elementary works. (1 Pozell on 
Devises, 25,) point to the case of the will 
of Sir. Edward Worsley as thé case of 
the admission by the courts of an unat- 
tested will as valid, which moved the Bri- 
tish Parliament to the enactment of that 
statute, (29 Oar. 2, Chap. 3.) John G. 
Leake's wilt was the moving cause of the 
provision of the Revised Statutes under 
‘present consideration.’ Thewills im both 
casés were'déclared to be valid wills,and 
the evil was that the state of the law 
called for: such’ judgments. They who 
pronounced the judgments were impelled 
to the act bya sense of their obligation 
to administer the law as it was, although 
the wills were intrinsically utiworthy of 
the character which the: law assigned to 
them. John'G. Leake’ died in this city in 
the year eighteen hundred and twenty- 
seven, at thé age of seventy and upwards, 
a bachelor. Among his ‘papers in an 
iron chest, after his decease, was founda 
paper: in his own handwriting, in the 
proper form of a will, complete ‘arid 
ready (with the exception hereinafter 
mentioned) for the signature of the testa- 
tor, ahd the witnesses by the proper at- 
testation, clauses being affixed. ‘he in- 
strument was not subscribed either by the 
testator or the witnesses. The day of the 
month, and the month in the date, were 
left blank; the year being eighteen huan- 
dred. (1 Paige's Rep. 347.) This court 
(Campbell, Surrogate,) admitted this in- 
strument (confessedly unexecuted) to pro- 
bate, as’ a valid will of personal estate. 
This decision was afterwards confirmed 
by the Court for the Correttion of Errors, 
(4 Wendell’s Rep. 168.) No one cari read 
that: will without being impressed with 
the full conviction that the’ testator never 
supposed that the instrtrment was finished. 
or executed as a will.’ The date, day 
and morth was left ‘Blarik, to be’ filled 
when executed. * He ‘intended to sign it 
himself in evidencé of its execution, for 
it was so declared on its face, ‘He in- 
tended to'have exevuted it’ in the pre- 
sence of witnesses so as tb convey redl 
estate. This intention was also written 
on itsface. This utifidished and unexe- 
cuted will avas established as a will of 
personal estate, and became the triedium 
of the conveyance of a large property. 





That an instrument so wanting in the 
evidence of its perfection was in law a 
valid instrument was justly the cause of 
alarm.: The uncertamty of the rule, 


and, the imperféetion | it | admitted in - 


the instrument) a8 to its execution, not 
only rendered insecure the testamentary 
‘disposition of property, but also. invited 
the commission of frauds.’ The evil was 
‘in the law itself; and the law was changed. 
‘The evil in the law was the ft re- 
‘quiring the subscription of the. name 
of ‘the testator jto the will, as the ‘evi- 
dence that he had perfected the imstru- 
ment by its execution. The legislature 
declared as a remedy, “It shall be sub- 
scribed by the testator at! the end of the 
will”: The evil which the statute was 
designed to remedy was not one growing 
out of the execution of instruments as 
Wills whose executions were attested by 
the signature of testators as this (Ton- 
nele’s will) is, whether’ this will be sub- 
scribed at the end or not, the solemnity of 
its attestation by’ the signature is as high 
an indication of the interded perfection 
aud authentication of the instrument as 
any subscription could possibly be. | It 
lacks in nothing that tends morally to 
convince that it was designed by the tes- 
tator to be a complete finished instru- 
ment.’ It is subscribed at the place where 
by comimon consent: all’ wills, dnd other 
instruments are subseribed.: All instru- 
ments without’ schedules are subscribed 
as this is at the place tls is. . All-instru- 
ménts with schedules requiring ‘subscrip- 
tion to make them valid, are subscribed 
as this is, and at the same place; The 
common sense of mankind from common 
usage Would not hesitate to pronounce 
this instrument sabscribed by the testatur. 
The whole difficulty arises frot the phra- 
seology of thé statute requiring the sub- 
scription: to be at’ its'end, Ordinarily, 
and ‘at first view, nothmg: more than a 
‘tautaldgical. expressign is presented in 
the statute, for the reason that ‘it is: hard 
to conceive of a subscription of a written 
instrument at any other plate than its 


fend. What specially is meant by the 


statute when it says in respect to this 
kind of instrument, “ It shall be subscri- 
bed by the testator at the end of the-will.” 
This instrument presented for proof in 


| this matter.as a physical instrument in its 
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external conformation, independent of its 
intellectual character, has two sides..and 
two ends. The statute which requires it 
to be signed ‘at the end, did not use the 
term in that sense which admits of its 
having a beginning and an end.‘ Im 6 
strictly physical sense it has no beginning 
and no end.’ There is no way of giving 
any beginning to this will, except as’ an 
intellectual instrument communicating 
ideas, sentiments and thoughts, and there 
is consequently ‘no way of giving it an 
end, except as an intellectual instrument. 
Its beginning: is where the testator com+ 
mences speaking, and its end is where he 
ceases speaking. They are the extreme 
opposite points, There is no more diffi- 
culty in determining the end than the be- 
ginning, for the end is the farthest space 
from the beginning determined by the 
same rule by which the beginning is as- 
certained. Point to the place where the 
testator commences speaking in his own 
person, that is the beginning. Point to 
the place where he ceases speaking in his 
own person, that is the end. The part 
which is spoken by the testator is the in- 
tellectual part of the will, and when un- 
written the terms beginning and end in- 
volve no other measure than that of time, 
in the same sense. as the beginning and 
the end of the world. Wheu it is com- 
mitted to paper, it has a physical connec- 
tion, which involves not only the measure 


‘of time, but of space also. The measure 


of time when the will is written, is applied 
to ascertain the beginning and the end 
of the intellectual will, for there is no 
other mode of giving it a beginning and 
an end in any sense whatever. The be- 
ginning and the end being thus ascer- 
tained by the measure of time, the dis- 
tance on the paper between the place of 
beginning and the place of the end is the 
measure of space, and the place farthest 
from the beginning is the end. The end 
in this sense does not include the ord- 
nary attestation clause for the testator, or 
the separate attestation clause of the at- 
testing witnesses, nor the'signature of the 
testator, nor the signature of the witness- 
es, . All these are no part of the operative 
will. Theyare below its end. ‘They are 
all monumeutal witnesses. The name of 
the testator subscribed to it is no pavt of 
it, it is there only-in witness of its execu- 





tion. They are all a part of the whole 
will. The endiof the will is after the sig- 
nature of the testator and witnesses. .The 
finished instrument which is denominated 
a will, is the internal or operative parts, 





and the external or material parts com- 


bined; and: includes within.it all that is 
included: within;them, that is to say, the 
intellectual or speaking part of the will, 
the words in which the speaking part and 
other parts are written, the writing, the® 
paper on which it is written, the attesta- 
tion clauses, and the signatures of. the 
testator and the witnesses. (1 Powell on 
Devises,7.) The material part is only the 
receptacle of the intellectual part, and as 
part of the will is only necessary as the 
basis of the existence of the will in its 
highest intellectual sense, as speaking in- 
telligibly on the behalf of the testator, his 
sentiments, wishes and will in regard to 
the disposition of his property. When 
he is dead, then, and not until then, does it 


speak for him, 'and.so far as it speaks, it 


is his will, every thing else is the mere 
form in which it is preserved, Assigning 
to the words of the statute “the end of, 
the will,” their proper sense and meaning, 
that is, making the end the correlative of 
the beginning, no matter at which end the 
schedule is annexed, for the reason that 
either end is not referred to in the statute, 
and the beginning of the will would be 
at the same place, it is now at. whatever 
end the schedule would be attached, and 
consequently: the end of the. will would 
be algo in the same place it isnow. The 
beginning would be no more changed by 
having the schedule preceding it, than 
would be the end by. haying it follow it, 
In this sense a will.written in a circular 
form has its beginniyg and its end of as 
definite location, as if written in the com- 
mon form, The English statute of frauds 
(which was also our statute previous to 
the Revised Statutes,) which required wills 
of real estate to be signed by the testator 
as essential to their validity, had previous 
to the passage of the Revised Statutes 
been so construed by the English and 
American courts, that the writing of the 
name. of. the party in the body of the in- 
strument, if written by himself, was held 
to be a signing of the instrument, within 
the statute requiring wills to be signed. 
(1 Jarman, 70. 1 Powell, 74.) When the 


s 
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the legislature therefore said that a will 
should be subscribed by the testator at 
its end, it was intended that there should 
be an actual subscription. (26: Wendell, 
341.) Subscription in the proper. sense 
of the term could be at no other place 
than at the end, and to avoid the miscon- 
struction that had alreadydbtained, the 
words “the end of the will” were added 
to the statute. This instrument is sub- 
scribed by the testator at its end: The 
object of the law is ‘accomplished by the 
subscription that is made to it. The 
highest evidence of its completion by a 
solemn and: formal subscription by the 
testutor exists here, and the law is satis- 
fied. Thé instrument is in all respects a 
valid will in form, and inthe form of its 
execution, and it has been proved accord- 
ing to the statute. 


The following is. a copy of the Decree. 

A citation having heretofore issued in 
this matter directed to Rebecca Tonnele, 
widow of the above named John Tonuele, 
deceased, Susan Hall, the wife of Valen- 
tine G. Hall, a daughter of the said John 
Tonnele, deceased, Johrt Tonnele, a son 
of the said John Tonnele, deceased, Wil- 
liam Ripley, the special guardian of Re- 
becca T. Rice, (appointed by the surro- 
gate to take care of her rights and inte- 
rest in the premises,) the only child of 
Catharine Rice, a daughter of the said 
John Tonnele, deceased, who died before 
the death of said John ‘Tonmele, decea- 
sed, and to William C. Freeman, the 
special guardian of John Lunean Ton- 
nele and Margaret Tonnele, (in like man- 
ner appointed by the surrogate to take 
care of their rights and’ interests in the 
remises,) the only children of Peter 
Tonnele, another son of the said John 
Tonnele, deceased, who died before: the 
death of said John Tonnele, deceased. 
The said Susan Hall, the wife of the said 
Valentine G. Hall, John Tonnele, junior, 
Rebecca T. Rice, John Lunean Tonnele, 
and Margaret Tonnele, being the only 
heirs, and the only next of kin of the said 
John Tonnele, deceased, setting forth that 
Valentine G. Hal), an executor named in 
the last will and testament of John Ton- 
nele, deceased, had applied for the proof 
of said will, and that such will related to 
woth real and personal estate, and re- 





quiring the said persons to whom the said 
citation was directed, to appear and at- 
tend the probate of the said will before 
the surrogate of the county of New-York, 
at the surrogate’s office in the city of 
New-York, on the twelfth day of Sep- 
tember, now last past, at ten o’clock in 
the forenoon of that day. And satisfac- 
tary proof having been made. to the sur- 
rogate by affidavit of the due service of 
the said citation in the mode prescribed 
by law, on the several persons to whom 
the same was so directed. And the said 
Valentine G. Hall, one of the. executors 
named in said last will and testament, 
and the said Susan Hall his wife, having 
appeared by Gerardus Clark, their proc- 
tor and counsel, in. support of the proof of 
said will; and Rebecca Tonnele, the said 
widow, having appeared in person and 
by Stephen Martindale, junior, and Wil- 
liam T. M‘Coun, her proctor and counsel, 
and the said. John Tonnele, junior, having 
appeared in person and by Lewis B, 
Woodruff, David Graham, and George 
Wood, Esquires, proctors and counsel, 
both in opposition to the proof of said 
will, and the said Rebecca T. Rice, who 
is a minor, having appeared by William 
Ripley, her said special guardian; and the 
said John Lunean Tonnele and Marga- 
ret Tonnele, who are respectively minors, 
having appeared by’ William C. Free- 
man, the said special guardian, and no 
other parties or persons having appear- 
ed in the said matter, and the said matter 
having been duly heard, and adjourned 
from day to day until this day, and the 
proofs and allegations of the several par- 
ties or persons 80 appearing as aforesaid, 
having been heard, and: the surrogate 
having caused the witnesses to be exam- 
ined before ‘him, and caused. all the proofs 
and examinations taken toibe reduced to 
writing, and the special guardians having 
submitted the rights and. interests of the 
suid minors respectively to the care and 
discretion of this court, and due-delibera- 
tion having been had thereon upon mo- 
tion of Gerardus Clark, proctor and 
counsel for the said Valentine G. Hall, 
the said executor, on behalf of said exe 
cutor; it is adjudged and decreed, and 
the surrogate of the county of New-York, 
by virtue of the power and authority in 
him vested, doth adjudge and decree, that 
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the said last will and testament was.duly 
executed, and that the same is genuine 
and yalid, and that the said John Ton- 
nele, deceased, at. the time of executing 
the said last will and testament, was, in all 
respects. competent to deyise_ real estate 
oF not under restraint, and. this,.court 
doth further order and decree,, that, the 
said last will. and, testament, and. the 
proofs and exarhinations taken in, respect 
to the same. be recorded, and, that the 
said last will and testament be admitted 
to probate, and that, the same, be, and 
hereby is established as a will of real, and 
personal estate. And it js further order- 
ed aud decreed, that the contestauts John 
Tonnele, junior, and, Rebecca Tonnele, 
ay the costs of the executor, Valentine 
G. Hall, which have accrued in this mat- 
ter from the contesting the proof and 
validity of, the said will to be taxed. 








In the Superior Court. a 


Before 'the Honorable T. J: OAKLEY, Assistant 
Justice of the Superior Court, 


In THe MATTER OF Wrims GREGG AN 
INFANT.4+~ st: June, 1847, 


’ 
HABEAS. CORPUS+—OUSTODY OF. INFANT, 


The general doctrine that a: father haé an absolate 


right to the, custody of his child, if personally’ 


unobjectionable, cannot be sustained in this state. 
Where’an infant ‘possesses stifficient discretion to 
make ‘a choice for itself us to thé disposition of 
its person, all the: court will do under @ writ of 
habegs corpug, is, to see that all restraint is, ré- 


moved, and that-sueh choice may be made’ 


freely. ' 
The rights of the child are alone to be considered, 
in such @ ease, and those rights are to be: pro- 
tected in the enjoyment of its personal liberty, 
according, to .its own: choice, if, arrived at, the 
years of discretion, and, if not, to-have its per 
sonal safety and intérests guarded and secured, 
through the agency of those who are called upon 
to administer to it. eu { 
Where a childof tender yeats, and pf feelile and 


delicate health, and, where, therefore, the ne- | 
cessity of maternal care is evident, is found to’ 


be ‘in the custody bf ‘the mother, the law will 
not interfere to remove ‘it from sue! custody.’ 
But where. a child has arrived at the age when 
the superior judgment of the, father may. bé;im- 
portant in laying the foundation of its future 
education aiid mental training in reference to its 





futare establishment in life; the court will per- 
mit the father to have.such custody, inasmuch 
as the superintendence’ and judgment’ of the 
father will better subserve the true interests of 
the ibfants;than'those,of the mother 


The circumstances. of this case suffi. 
ciently appear in the opinion of the learn- 


ed judges :) i i 

dhe ease occupied the attention of his 
honor for several days, and was argued 
with great ability. i 


David Paul Brown and Livingston Liv- 
ingston, for Dr. Gregy, the relator: 


Isaac Dayton and J. W. Gerard, for 
Mrs. Gregg, the respondent. - , 


Oasey, J.—The writ of habeas corpus 
in this case was sued out by Doctor Wit 
liam, Gregg, of, the city of Philadelphia, 
to bring up the body of his infant son, de- 
tained illes ally, as, was alleged, in, the 
custody of his wife, in the city of Néw- 
York, , 

By the return, to the writ, it appears 
that Doctor Gregg and Mary E, Wes: 
tervelt were married on the 26th day of 
June, 1838. The Doctor settled in Phil- 
adelphia, asa physician, and there, on the 
25th day of May, 1841, the only child of 
the marriage, a son, was born. Imme- 
diatély after. its birth, as Mrs. Gregg al- 
leges, the treatment of her husband be- 
came not only unkind byt cruel, and in- 
deed inhuman, and finally, in. the. month 
of March, 1842, believing, as she says, 
that she could not continue to live with 
him. without, endangering her personal 
safety, she left his house, taking the child, 
then about, ten months old, with her, and 
came to New-York, where she has since 
resided, under the protection of her bro- 
ther.and other members of her family. 

“Doctor Gregg, in his auswer to this re- 
turn, denies yery fully all these allegations 


of cruel, and harsh, treatment, and it is. 


one of the most painful circumstances of 
this case, that the husband and wife are 
opposed to each other in their respective 
statements, under oath, ina degree: that 
renders it very difficult to resist the con; 
viétion that on the one side or the other, 
there has been a wilful departure from 
the truth. 
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The parties being thus at issue, have 
gone very extensively into,evidence, both 
oral and documentary, to sustain. their 
respective allegations: I listened very 
attentively to the proofs when they were 
réad, and. to. the. very mimute and. able 
discussion of them by the counse].. With- 
out going into any detailed examimation 
of them, here, their general result and 
effect, as I estimate them, may be briefly 
stated. ‘It appears that family difficulties 
arose between the parties, the precise 
nature and origin of which cannot be with 
any certainty determined from. any legal 
or competent evidence. These difficul- 
ties seem to-have been at. one time re- 
moved and harmony restored by the in- 
tervention of a mutual friend. This re- 
conciliation took place after, the occur- 
rence, according to the statement of Mrs. 
Gregg, of many of these acts of harsh 
and cruel treatment on the part of her 
husband, which she now assigns as rea- 
sons’ fur leaving her husband’s house. A 
renéwal of this harsh and cruel treatment 
after the reconciliation, and in a greater 
degree, is averred by Mrs. Gregg, as the 
immediate cause of her return to her 
friends in New-York. 

It appears to me that there is nothing 
in the evidence to support these allega- 
tions ; and upon the whole case I must 
say, that the attempt of Mrs. Gregg to 
establish by proof any justifiable or rea- 
sonable ground of separation from her 
husband has failed. 

I am very well aware that in the.pri- 
vacy of domestic retirement there may 
be a course of conduct on the part of the 
husband which may render the life of the 
-wile miserable, and even intolerable, 
without the power on her part of esta- 
blishing it by evidence, or on his of show- 
ing any circumstances in excuse or ex- 
tenuation. But in a proceeding of this 
kind, I can look only to, the proof before 
me, and it is the less important to exam- 
‘ine more particularly the evidence on 
this head, as it is quite clear that what- 
ever may be thought to be its gpyerel as- 
pect, there is no fact’ established whieh 
can justly be considered as affecting un- 
favorably the character of Doctor Gregg, 
or his general fitness for the care and 
custody of his child. It is in this view 
alone that upon a proceeding under 





the writ of habeas corpus the judge can 
consider the circumstances’ which may 
have attended the separation of the pa- 
rents. ' So long as those circumstances 
do not pfove either parent personally dis- 

ualified for 'the safe ctistody of the child, 
they are immaterial. | 

It appears also in evidence that ‘both 
father and mother are persons of good 
moral 'chardcter, and both of sufficient 
pecuniary means’ to enable them properly 
to take’charge Of the child, and that the 
child, though never haying been subject 
to any Coe other than those which 
are ordinarily incident to childhood, is of 
delicate ‘health,’and in the judgment of 
the only physician who has’ been exa- 
mined jin relation to it, stiJl requires the 
care of the mother. 

In this state of the case, the question is 
presented, whether I am bound by the es- 
tablished rules of law to order that the 
custody of the child shall be surrended 
by the mother. 

On the hearing, it was contended by 
the counsel for the relator, that in the ab- 
sence of any personal disqualification of 
the father for the safe custody of the 
child, the law establishes his positive right 
tu it, to) the exclusion of the mother, 
without regard. to any other circumstance. 
On the part of the respondent, it was in- 
sisted, that the rule of Jaw in this state is, 
that it is not only the right, but the duty 
of the judge to consider only the interests 
of the child, and: to exercise a sound dis- 
cretion, under the circumstances .of the 
case, in determining the question as to the 


‘custody in which it should be: placed. 


Numerous authorities bearing upon the 
quéstion, were cited from the English 
books, and from the decisions of the courts 
of this state, and of other states of the 
Union. Ihave had occasion heretofore 
to examine most of these authorities, and 
I have again looked into them, after hear- 
ing the comments of the counsel, and es- 
pecially into the more recent cases de- 
cided by the’ higher courts of New York. 
It is from these that I must derive the 
rules that are to govern in disposing of 
the question now before me.. 1 shall not 
here enter into any detailed examination 
of these cases, as it would be only a repe- 
tition of what has been several times done 
by others, but shall content myself with 
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extracting from them the principles which | cases involving the ‘tights of property 


they appear to establish. 

The general doctrine, that the father 
has an absolute right to the custody of his 
child, if personally, unobjectionable, does 
not seem to be sustained by the law of this 
state as expounded by its highest tribu- 
nals. It is a. matter of frequent, occur- 
rence that this supposed absolute right is 
made to, yield to the mere. will of the 
child. In cases where the child is of suf- 
ficient discretion, though still an infant in 
the eye of the law, to make a choice for it- 
self as to the dispesition of its own, per- 
son, all the court does under, the writ ef 
habeas corpus, is to see, that all restraint 
is removed, and that auch choice may be 
freely made ; and this choice may be not 
only in fayor.of either parent against the 
other, but is, not unfrequently opposed 
to the wishes and claims of both, the ehild 
preferring, to place ; itself)in the care and 
custody of strangers. 

The question then as to the alleged su; 
perior right of the father, can only arise 
when the, child cannot, as fn thé present 
case, choose for itself, and here the real 

int at issue between the parties presents 
itself, the, relator contending that in such 
& case the law determines that the safest 
place for the child is under the care and 
custody of the father, and the respondent 
insisting that the question is left at large, 
to be determined by the court exercising 
a sound discretion, and acting solely in 
reference to the interests of the child un- 
der the circumstances of the ease; Both 
positions assume that the real interest of 
the child is the principle which must go- 
vern, but they differ as to the mode by 
which that interest is to be ascertained 
and determined. oe 

It would seem, then, that the real ques- 
tion in, these cases is not what are the 
rights of the father or mother. to the cus- 
tody of the.child, or whether the right of 
the one be superior to that of the other, 
but what are the rights of the éhild ; and 
I cannot but think that much of the ap- 
parent conflict in the various decisions of 
the courts in. these cases, and in the rea- 
soning which has been resorted to, to sus- 
tain them, has arisen from loose and un- 
defined notions: as to the nature of the 
questions involved. , They have not un- 
frequently been treated ‘as if they were 





rather than mere personal rights, and as 
if the parents were setting up conflicting 
claims to a property in the child, The 
true view is that the rights of, the child 
are alone to be considered, and those 
rights clearly are to be protected in the 
enjoyment of its personal Jiberty, accord- 
ing tu its own choice, if arrived at the age 
of discretion, and if not, to have its per- 
sonal safety and interests guarded afd 
secured by the law acting through the 
agency of those who aré calléd upon to 
administer it. vot ty a 

On a careful consideration of all the 
cases on this subject in our own’ courts, 
and particularly of thé case of Barry'v. 
Mercein, which was repeatedly under dis- 
cussion in the highest tribunals of the 
state, I am_ satisfied that the position 
contended for by the respondent’s ¢oun- 
sel en the present , occasion is cérréct, 
and that, according to the spirit of all 
the decisions, the question at issué be- 
tween these parties, must be determined 
by the exercise of a sound discretion, 
having reference solely to the present 
interests of the child. In, all the cases, 
even those in which the superior right 
of the father seems to have been’ most 
strongly mairitained, the principle - is 
clearly recognize that there may be 
circumstances jrréespettive of atiy per- 
sonal disqualification of the’ father which 
may defeat his claim. 

The discretion which is thus to guide 
in the decision of cases like the ‘present 
is not an unregulated or arbitrary discre- 
tion of the judge, for that has been just- 
ly said to be. “the law of tyrants,” but a 
diecration governed, as far as the nature 
of the.gase will admit, b tei: tules and 
principles, It is certainly somewhat dif- 

cult to define these rules and principles 
with precision, but keeping in’ mind that 
the present, interests. . he child are 
alone to be consulted, I think they may 
be safely sought , for in considerations 
connected with its age and health. 

Where a child is found ih the custody 
ofjts mother, of tender years, or of feeble 
and delicate health, and where the ne- 
cessity. of maternal care is evident, the 
law_.will not interfete to remove it from 
such custody, and could ‘not do it without 
shocking thé common ‘sense and feelings 
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of mankind. But.where the child has ar- 
rived at an age at which it becomes im- 
portant to determine upon its course of 
education and mental training in refer- 
ence to its future. business and establish- 
ment in life, it may reasonably be stip- 
posed that the superintendence and judg- 
* ment of the father will better subserve its 
true interests than those of the mother. 
While the physical safety of the child) and 
the ‘incipient stages of its éducation are 
the chief objects to be regarded, it is 
quite clear from observation ‘and expe- 
rience that these may be safely intrusted 
to the mother, and that in, general, under 
such circumstances, maternal is more safe 
and effectual than paternal care and su- 
perintendence. 

In applying these principles to the case 
now before me, and. considering the ten- 
der age of the child, its somewhat ‘deli- 
cate health, and its tendency to certain 
diseases, which in the judgment of the 
physician, who is most capable of express- 
ing an opinion, from the opportunities 
which he has enjoyed.ef forming one—it 
seems to me that a regard to its real wel- 
fare forbids my intertorin with its pre- 
sent situation. I find the child safe where 
it is in the custody of its mother, requiring 
her care and watchful ess, and not in my 
opinion, having yet auiived at an age when 
the superior judgment “of ‘the father 
would e important in laying the founda- 
tion of its future education and intellec- 
tual culture. Fay 

With these views of the spirit of the 
law, as fairly inferred from all the cases 
on the subject which have been. decided 
in this state, and in thé exercise of that 
judicial discretion, by which I must be 
guided, I can only say, as, did the Chan- 
ceellor in the case of Barry v. Mercein, 
that in my judgment no good reason now 
exists for removing the child from the cus- 
tody of the mother. a 

In coming to this result, I cannot but 
express the hope that means may yet be 
found of. reconciling the parents of this 
child, and that, ina spirit of mutual. con- 
cession, and under a sense of their obliga- 
tions and duties to each other and to the 
good order of the society in which they 
live, and, aboye all, from a regard'to the 
welfare of their child, they will terminate 
this painful controversy, and give no occa- 





sion for any future interference of the law 
in their domestic concerhs. 








SALVAGE: 


RULE OF COURT AS TO COSTS WHERE TEN- 
DER IS MADE AND REFUSED. 


The following opinion of Dr: Lushing- 
ton in a case ‘of salvagé, whiere a tender 
was made ard refused, is worthy a pe- 
rusal: 

Dx. Lusmineron.—The ordinary rule 
of the’ Court is that, whén a ténder is 
made and rejected, and then pronounced 
for, the sentence shall be followed with a 
condemmation in costs. However, there 
has been a great change Within the last 
few years'in the practice of" other courts, 
on the abject uf costs. f alltidé more 
particularly to the opinions of Lord Cot- 
tenham and the Master of the Rolls, who 
have said that'costs are givén, not with a 
view of ‘punishment, but asa ‘matter of 
justice to the other party; and I ‘have 
considered how far these cases can be ap- 
plied to'salvage, ' I’ confess I‘have great 
difficulty in applying thém with’ rigidity, 
and for this reason, that there is in salvage 
something ‘so ‘loose, indefinite, and inca- 
pable of being determined by the best 
constituted minds, when looking only at 
their own case, that I-am riot inclined to 

ress the doétrine to its full éxtent. 
here there ‘has been an offer 80 con- 
sidérable, that upon the face of the pro- 
ceedings, it ought to have been accepted, 
I must administer justice.in ‘the manner I 
have teferred to, while however, in the 
present case, I think the tender ought to 
have been accepted, yet looking at the va- 
lue'Of the property, and other cir¢unistan- 
ces, lum unwillitg to deptive the parties 
of their reward, and 1 do not think it would 
be an advantage to the public’'that I should 
do so, because there is’ an ingredient in 
these cases beyond justice between man 
atid man, the inducement to employ every 
éffort for the preservation of property and 
the advancement of the several] interests of 
the maritithe community. The’ parties 
must, therefore, each pay their own costs. 
The Williams, (reported in Penn. Lau 
Journal, vol. 6, p, 390.) 
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ENGLISH CASES, 
Jn Chancery. 











Before the’ Right Honorable Lord ‘Chancellor 
COTTPENHAM. 


Breynton v. THe Lonpon anv‘ Nortu- 
WESTERN Ratt way CompaNy—I9th De- 
cember, 1846. a 


RAILWAY ACTS—-CONSTRUCTION—-REFER- 
ENCE TO PLANS AND SECTIONS, 


The principle laid down in the case of The North 
British Railway Company v. Tod, (reported 
ante, p. 141,) with regard’to a reference 'to plans 
and sections recognized and earried out. 


Tue plainciff, William Breynton, was the 
owuer of a piece of land in the parish of 
Armitage, in the county of Staflurd, and 


- of a brick-kiln’ and other ‘works erected 


thereon. The railroad from Stafford to 
Rugby. crossed over a, portion of the land. 
The railroad had been purchased by the 
London and North-western Railway 
Company, the present defendants; and 
the "question in dispute was, as to how far 
the company were entitled to interfere 
with a certain carriage-toad which passed 
over the plaintiff’s land, and the use of 
which was of considérable yalae to’ ‘the 
plaintiff: The Trent Valley Railway Act, 
being the act uhder whieh’ the railroad 
was made (8 & 9 Vict. ch, éxiii.,) made 
special provision for énabling the com- 
pany to carry their railway on a level with 
this: carriage-road. By. an agreement, 
dated the 26th July, 1846, and made’ be- 
tween the plaintiff of the one part,’ and 
the agent of the railway company of the 
other part, after recitirig, that, by an ‘act 
of parliament, known as the Land Clau- 
ses Consolidation Act, provision is made 
for settlement by arbitration of all: mat- 
ters connected with the sale of lands for 
public purposes ; and after:reciting, that 
the company was desirous of purchasing 
certain lands from the plaintiff in the 
parish of Armitage, for the ‘purpose of 
constructing a railway from’ Stafford to 
Rugby, according to a certain plan and 
section thereof deposited with the parish 
clerk of the'said parish, which said lands 
had been staked out by the agents of the 





said company, and contained: by admea- 
surement Rn: 38 P.; it was witnessed, that 
the plaintiff agreed to sell, and the agent 
of the company agreed to. ‘purchase, the 
land ‘im: question. Subsequently to this: 
agreement, the company found it advisa- 
ble to alter their planof carrying the rail- 
— on a level with the carriage-road ; 
and thereupon the plaintiff filed a bill for’ 
an injunction on the; ground of the injury 
inflicted upon him by this ‘alteration... On 
Ist‘ October, 1846,:an: injunction was ob- 
tained ex parte to restrain the company 
from lowering or excavating the carriage- 
Toad; so\as to interfere with or affect ‘the: 
complainant’s land in any manner incon- 
sistent with the provisions of the Trent 
Valley Railway Act of Parliament, or the 
plans and sections therein referred to, or 
the agreement of ithe 26th July, 1846. 
This injunction was subsequently dissolv- 
ed’ by the Master‘of the Rolls, and ‘the 
case was now brought by way of appead 
before the Lord Chancellor. ; 


Cooper and Cooke, for the plaintiff, the 
appealing party, contended, that the con- 
tract. of the 26th July, 1846, was entered 
into, and must be construed, on tlie foot- 
ing of the plans and sections to which re- 
ference was therein made; and that these 
showed that the company were acting 
under the provisions of their act, and: in- 
terided to pass the carriage-road: on a 
level; that the change of plan by the 
company was’ injurious to the plaintiff; 
and that ‘the plaintiff was therefore enti- 
tled to the injunction prayed by his bill, 
or, at’ all events; that some direction 
should ‘be: given, so as-to secure to him 
additional compensation: {They referred 
to the Latid Clauses Consolidation Act, 8 
& 9 Viet. ‘ce, 18,>and: cited Jones v. The 
Great Western: Railway Company, (1 
Railw. Cas. 684.) Im the course. of the 
argument, ‘the Lord: Chancellor referred 
to the case of the North British Railway 
Company v.:Tod, recently decided bythe 
House of Lords, and a report of which, 
so far as relates: to the point under dis- 
cussion in the ‘present case, will be found 
in N, Y. Legal Observer, p. 141. 


- Tur Lorp Cu ANCELLOR, (without call- 
ing on the other side.) This seems to me 
a very plain case. It turns on the agree- 
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ment; because, under the particular act, 
the company have a right to. pass the road 
on a level, a thing» most objectionable, if; 
it can. be avoided; and bythe general act 
they would have power to pass under the 
road. Have they parted with: these: pow- 
ers by their agreement ?; .There-is no 
such contract between the :plaintiff and 
the company. ‘The contract is, that the 
company, having to pass over the land, 
therefore agree to purchase theland. ‘To. 
show this, I need only:refer to the instru: 
ment itself. It recites, that the company 
are desirous of purchasing the plaintiff's 
land, for the punpose of constructing their 
railway accordiug ‘to a certain plan ;and 
section thereof, deposited with the parish 
clerk, and that :the land/has been: staked 
out by the agents of the company ; the 
contract, then, is:to: sell; that is all. Itsis; 
only saying, “we have staked out certain 
land, deposited our — and now we 
wish to purchase.” From this contract, 
the necessity.of lowering the road may. 
arise, but this contingency is no part of 
the contract. ‘The company may make 
a road ‘over the land at amy time, and 
lower the carriage-road afterwards, and 
if any damage should arise from so doing, 
compensation must~be made to.the par~ 
ties injured. So far:as the plan jis. ne- 
cessary to the contract, it becomes by 
reference part of the contract, but so far 
as it is not necessary to the contract, re- 
ference does not make it part of the con- 
tract. Quo ad the plan then,. so: far.as 
lowering or not lowering the road,is con 

cerned, the ‘agreement is silent, As to 
injury to the plaintiff, there is tiene. If 
any injury is caused in the. construction 
of the railway there is compensation un- 
der the provisions. of the act.’ [fit arises 
from any thing unconnected with: the con+ 
struction of the railway, the.contract has 
nothing to do with it, and the case ;must 
be put on quite different grounds. The 
exhibition of the plan cannot be referred 
to in order to raise an equity between 
parties. There is no ground for granting | 
aninjunction. ‘The-act says thatthe rail-| 
way company may, from ‘time to time, 
make the railway. ‘The argument on the 
other side is this: that when once they 
have shown an intention to.meke it in 
one particular mode, there..can be no | 
change or alteration. There is noground | 





for this argument, Lhe present applica- 
tion ‘Sel refdeed.! . mn 
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Au the Queen's Bench. 
Before the Right HonorableTHOMAS DENMAN, 
Lord Chief Justice,of the Queen’s Bench, and 
the rest. of the Judges. 


Pau et ux v. Simpson.—26 June, 1846, 


Declaration ‘in ¢ovenant, charging the defendant 
as assignee of a lease, alleged that all the estate 
of the lessee then to come and unexpired of and 
in the demised premises, by assignment thereof 
then made, legally came to and vested in the 
defendant, .. It. appeared, that, on the death of 
the lessee. intestate, his widow remained in pos- 
session for nine months, paid the rent and took 
possession of her husband's effects. At the end 
of that time, defendant, her’ son-in-law, with 
her concurrence, went to the agent of the lessor 
and said’ that he was going to hold under. the 
Jease until the.end of the term; he did accord- 
ingly occupy the premises, and paid the rent till 
the leasé expired. No administration was’taken 
out: to the effeets of the lessée. Held, first, that 
the jury having negatived an assignment. ip 
, writing, the defendant was not chargeable as 
an assignee in fact: secondly, that an assign- 
ment by act of law would support the allegation 
in ‘the declaration, but that-the defendant was 
not. anexecutor de son tort, and was not charge-. 
able as assignee in law. 


Covenanm by the executrix of the lessor 
against the assignee of the lessee for non- 
payment of rent, and for breach of a 
covenant torepair. The declaration was 
in the usual form, and alleged, that, after 
making the lease, and duriug the term 
thereby granted,,all the estate, &Xc.,. of 
John ‘Wilkin, (the lessee;) then to. come 
and unexpired, of and in the.demised pre- 
mises,. by assignment thereof then made, 
legally came te and yested in the defend- 
aat.'» Plea: that all.the. estate, &c. of J. 
Wilkin of and, in, the demise premises, 
by assignment thereof then made, did not 
come to or vest in the defendant, in man- 
ner and, form, &c. Issue thereyn. On 
the trial, before Wightman, J,,at the Mid- 
dlesex sittings after Trinity term, 1845, it 


ae ne lease was granted by 


arwood, the lessor, to Wilkin, fora, term 
which would expire on the 9th Septem: 
ber, 1844; Wilkin died intestate in, July, 
1841; upon his death his widow continu- 
ed in possession for about vine , months, 
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and paid the rent:and ‘took possession,of 
all his effects. At the:end of that time, 
with her concurrence, the defendant, who 
was her son-in-law, ‘brought the Jease to 
the agent of the executrix of the | lessor, 
and said that he was going to hold under 
the lease until the énd:of the term ; and 
he continued to occupy the premises ‘and 
pay the rent till the lease expired. No 
administration had been taken out tothe 
effects of Wilkin, the lessee. It wasicon- 
tended for the defendant, that he was.not 
chargeable:as assignee, by reason of his 
occupying the premises and paying rent ; 
and that the cireumstance of his being 
executor de son tort, would not make him 
assignee inlaw. The learned, judge-di+ 
rected the jury that they might infer that 
the defendant was assignee in fact, but 
that they must be satisfied ‘that ‘the as- 
signment was in writing; and he left to 
them the question whether there had been 
an assignment.in writing. The jury found 
for the defendant. In the following Mi- 
chaelmas Terma rule wisi for a ‘new trial 
was obtained on the ground that. the di- 
rection'was too narrow, inasmuch as there 
might have been an assignment by opera- 
tion of law; that the defendant ‘might 
have taken by his own act as executor 
de son tort, because ‘a persoti who takes 
from an executor de .son tort,’ is himself 
executor de son tort; also, on the ground 
of the verdict being’ against evidence. | ''” 


Lush, now showed ‘cause.—An ‘assign- 
ment from one patty ‘to another can only 
be by writing, unless where it is by opera- 
tion of law, when a party takes as executor 
or administrator, whether figttfally, or 
de son tort, or as assignee of a bankrupt. 
It catmot be maintained ‘that a person 
who takes from an executor de son tore, 
becomes himself executor de son’ tort. 
The fact of a person’ being in posséssion 
is only evidence of his ‘being assigned. 
[Patteson, J~—In “Derisley v. Custance, 
(4 T. R.'75,) it was'held that the allega- 
tion} that the term came'to and’vested im 
the defendant by assignment thereof, was 
proved by showing that’he was heir at 
law: the words'“ then and there made,” 
are mércly formal: Wightman, J.— Iris 
said that the ordinaty form suffices when 
the party is assignee in point of law: the 
words “then and there made,” do not 





add any thing, --Lord Denman, C..Ji— 
If the party is assignee by virtue of his 
becoming heir, .no. assignment..is. then 
made.| The mode in which the party 
has stated his title ought to be proved. 
| Wightman, J.—The title is the assign- 
ment, however made.} Suppose it was 
alleged that it .¢ame: to \the party by in- 
denture of assignment. [ Wightman, J.— 
If the plaintiff states the mode of the 'as- 
signment, he may be bound: by it.| [He 
cited: Hyde: v.. Moakes,.(5 C. & P.42;) 
Botting v. Martin, (1. Camp. 317.)] Ife 
person! who itakes from an executor, de 
sonitort, is ‘himself executor :de son tort, 
amy person. who ‘buys, from an executor 
de:son tort; becomes executor de son tort, 
In Williamson Executors, 191, 3d. edit., 
it as: said; “If another man ‘takes the 
goods lof the deceased, and sells or gives 
them ‘tome, this shal] charge him as exe- 
cutor of ‘hisown wrong, but not me;” 
citing Godolph, part. 2,c. 8,s.1; Com. 
Dig., “ Administrator,” c. 2. The de- 
fendant in this case took the term by gift 
from the widow. 


Sir. John Batley, contra.—An assign- 
ment by.act and operation of law would 
support this issue. . {Lord Denman, C.J. 
+—We ‘do. not wish to hear that point fur- 
ther argued... But what is the evidence 
of an-assignment by act and operation 
of law ?| . The defendant, having taken 
to the lease and occupied the house, dealt 
with, the assets of the deceased ; and that 
makes, him executor de son tort. {Lord 
Denman, C..J.—You must contend that 
every possible dealing with the property 
of the.-deceased, would make a party 
executor de son tart.|. That, would be so 
when,a.party deals with the assets of the 
dece: as, if he had aright to do so. 
There, is a.distinction between goods and 
a lease ;,a person who possesses the lat- 
ter at one time does not possess it for the 
whole term, ,In Com. Dig. “ Adminis-. - 
trator,” :c. 2,.it.is said, “So if a man takes 
goods out of the possession of the lawful 
executor .or administrator, it does not 
make. him executor de son tort.” ‘But the 
defendant has.taken the remainder of the 
term, and has enjoyed it, there is nothing 
to prevent him from being executor de son 
tort, though another person had previous- 
ly been so. 
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Lorp Denman; C. J.—I should have 
been of opinion that an assignment in 
writing was necessary, in order to charge 
the defendant as assignee in fact. But 
the question is, whether the defendant can 
be charged as assignee in law. [fhe is 
executor, or executor de son tort, it is 
clearhe may. I can understand, that, in 
case of collusion, a person who comes in 
under one who has made himself executor 
de son tort, would himself become liable 
as executor de.son tort ;'but that) is not 
the case here.’: On the contrary, the 
widow deals with the property of the de- 
ceased, and the defendant aid not ‘inter- 
fere with it. Now, we havea direct au- 
thority in the passage cited from Williams 
on Executors, and therefore E think, in 
this case, the widow, and not the defend- 
ant, was executor de son tort. And there 
is no distinction between goods and a 
lease; because a term vests ‘absolutely, 
unless there is a provision to. the con- 
trary. 


Parreson, J.—The question, whether 
the defendant took as assignee, was right- 
ly left to ‘the jury. | As to the question, 
whether the defendant is chargeable as 
assignee in law, the authority mentioned 
by my Lord is precise, that the defendant 
was not executor de son tort; and then 
there is nothing to show that the defend- 
ant came in by operation of law. 


Wicatman, J.*—The evidence in this 
case showed that the defendant took the 
premises from a person who was executor 
de son tort; and the question was, whether 
he took from her by assignment. Strictly 
spething. thete can only be an assigh- 
ment in fact by writing, in pursuance of 
the statute of frauds; in contradistinetion 
to an assignment by act ‘and operation of 
law. An assignment in writing was nega- 
tived by the jury. ‘Then there was no 


‘evidence in this casé to warratit the sug- 


gestion ‘that the defendant might be 
charged as an assignee in law, on the 

round that he was éxe¢utor de son fort: 
The effects of the deceased were adminis- 
tered by the widow, though in her own 
wrong ; and there is an express authority, 





* Coleridge, J., was absent. 





that a person taking from an executor de 
son tort is not chargeable as an executor 
de son tort; and that seems reasonable, 
otherwise there would be no end to the 
number of persons. who might be charged 
as executors de son tort. In the case ofa 
lease longer than the. present, which 
might be: assigned through several suc- 
cessive hands, all of them would become 
liable. It is much more consistent with 
good common sense, that the rule should 
be as it is there laid down. 
Rule discharged. 


ee 


Rogers v. Kennay.—27th: June, 1846. 


Goods were deposited with R. upon the. premises 
of plaintiff,,as security for any sum of money 
due, or to become due thereafter, with authority, 
in default of payment, to sell. Some of the 
goods were removed by R: froin time to time, and 
‘others deposited in Jieu of them. The sheriff 
took them jn execution, in an action against K. 
at the suit of defendant. In an interpleader is- 
sue to try whether they were the property of the 
plaintiff or not—Held, that the special property 
which plaintiff had in them, supported the af- 
firmative ; andthat they could not be taken in 
execution. 


Issue under the interpleader act, tried 
before Coleridge, J., at the summer assizes 
at. Chelmsford, in 1846, in the common 
form, to try. whether certain goods, seized 
by the sheriff of Essex in an execution at 
the suit, of the defendant, against one 
William Rowe, were at the time of such 
seizure, the. property of the. plaintiff, 
Rogers, or not, On the trial, it appeared 
that Rowe, who was a builder, being in- 
debted. to Rogers, had deposited goods 
with him under the following. memoran- 
dum :.. ve 

“Mr. Thomas Rogers: Sir—In. con- 
sideration of your having. given cash for 
several bills of exchange, bearing my sig- 
nature, and, drawn,.by you upon my re- 
sponsibility and recommendation, I here- 
with deposite about £00 slates; between 
thirty and forty slate chimney jambs, com- 
plete and ready for fixing up; twenty 
sink stones; a quautity of stone paving ; 
twelve large stone logs, for laying down 
to given purposes; a quantity of Bath 
stone coping, and several stone steps and 
stone slabs; fourteen wheelbarrows and 
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ty, (Peta v. 'Hague,5 Esp.133.) The law 
infers that the attorney in a cause has au- 
thority to 'make “P ‘admission. (Gatns- 
ford vy. Grammar, 2'Camp. 9; Marshall 
v. Clif, 4.Camp, 1335 Ashford y. Price, 
3 Stark, N. P. 185; S.C., as Ashbourne 
v. Price, 3 C. &, R: N...P..48. . The ad- 
mission by the attorney of a fact, and an 
admission made. with the view to obviate 
the necessity of proving a fact on the 
trial, are receivable. Turner v. Railton, 
2. Esp. 474; Young v.. Wright,.1:Camp. 
139, 140: There was no ‘question: in this 
case as to whether the statement was ‘with- 
out prejudice, Secondly, the memoran- 
dum was ‘not; evidence of .an. account 


stated; it must:be stated of and concern- 


ing an antecedent debt, which could be 
enforced against the party ; aud it may be 
shown that the. debt, was not existing, 
(Thomas vy. Elawwhes, 8 Mee. & W:, 140,) 
or that the statute of frauds had not been 
coniplied with. It ought to appear that 
the account was stated with fo ti to 
former transactions between..the parties. 
Clarke v. Webb, 1°C. Mi & R. 29.>[They 
also cited French v. French, (2 Man. & 
G. 644); Pierce v. Evans, (1 C, M. & R. 
294; 5 Tyrw. 1042); Wells v, Girling, 
(3 Moo. 79); Bartlett v. Dimond,(14 Mee. 
& W.49,56.)| Thecases that will be'cited 
on the other sidé are’ distinguishable. Re- 
mon v. Haywood, (2 Adol..& Ell. 666,) 
and Roper y. Holland, (3 Adol. & Ell. 99; 
4 Nev. & M. 668,) depend upon the same 
distinction as Barker y. Birt, (10'Mee. & 
W.6,) where the party was ee te 
from denying what he had'represented in 
a letter. The plaintiff might have sup- 
posed that she owed on account of the 
collateral undertaking, on which ‘she was 


not liable, and, therefore, she is not) 
, des | with his own memorandum, in which he 
| says, that he holds the money of Mary Tur- 


estopped. 


Knowles, contra.—First, the declaration 


of an attorney is admissible or not, ac-. 
cording to circumstances." In Gatnsford 


v. Grammar, (2 Camp. 9), the attorne 

for the defendant was sent by the defend- 
ant with specific propasals to the plaintiff, 
and the attorney was not allowed to state 
them, being a privileged communication, 
but a person Who was present at the in- 
terviews, was called as a witness, and 
stated them. In Young v. Wright, (1 


Camp. 140,) it does not. appear who the 
witness was with whom the attorney held 
the conversation’; and Lord Elienboroagh 
drew the distmcetion, ‘that :an admission 
made for the pur of saving the ex- 
pense of the attendance ofa witness is ad- 
missible, but that whatever the attorney 
says in the course ‘of conversation is not 
evidence in the ‘cause. :: Here the admis- 
sion’ wes’ made at a meeting held with a 
view of making an arrangement for the 
purpose of saving the expense \of the at+ 
tendante. of a'witness, which did: not suc- 
ceed, Hf it ‘had: resulted: in an arrange 
mént that the witness should be dispensed 
with, the evidence might:have ‘been ad- 
missible. Proposalsare not evidence, un- 
less something is done upon them. In 
Parkins v. Hawkshaw, (2 Stark, N. P. 
239), where Holroyd, J., said that matter 
of conversation with an attorney could not 
be receivéd in evidence against his client, 
the' conversation was between the attor- 
ney for the plaintiff: and the agent for the 
attorney for, the defendant. Secondly, 
if the admission ‘is excluded, there is no 
evidence to overturn the express promise 
in writing, which states:a debt due from 
the defendant imher own right. There 
is a consideration on'the face of it, viz: 
forbearance to sue: ‘the defendant. . It is 
anew shay show that some person. was 
liable to be sued, Jones y. Ashburnham, 
4 East, 465... In ‘Remora v. Haywood, (2 
Adol. & Ell. 666; 668,) Lord Denman, 
C.. J., said, «As to the character in which 
the defendant ‘held the money, evidence 
was certainly given that the money was 
originally placed in the defendant’s hands, 
to be applied ‘to the benefit of Mary 
Turner, in: such manner as: he mi 

choose. This, however; is inconsistent 


her, te be put inthe Savings’ Bank. . : He 
must, therefore, be ‘considered as their 
(the /plaintiffs’y debtor for what he has 
not paid.” ‘Where a party, promising to 
pay a debt, promises subject to a contin- 
gency, the promise becomes absolute to 

y upon est, when the contingency 

as happened or the stipulated time has 
elapsed. (Turner v. Smart, 6 B. & C. 
603; 9 D. & R. 549. Irving v. Veitch, 
|3 Mee. & W. 90.) When the party 
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fifty-six deal planks;'and the: whole of 
these things ate‘now upon your land at 
Maryland Point, Stratford: Essex, as ‘col- 
lateral’ security for any’ sum of money 
now due or owing, or which'may become 
due hereafter, or owing: by virtue of ‘any 
bill of exchange, IO U’s, or in any other 
way whatsoever or howsoever; and I 
further authorize: you, in default or non+ 
payment’ on my ‘part, 'to sell, by private 
or public sale; the whole of the foregoing 
articles named, and account té me, (in ac+ 
count of debit:and credit’ for the ‘same,) 
showing how the account may then stand 


tween us. 
be “ Wiiiiam Rowe.” 


Rowe moved’ some of the) materials 
from time to time, and deposited others 
in: lieu of them. - On'the 10th March; the 
sheriff seized the goods in execution upon 
the plaintiff’s: premises. The jury found 
a, verdict for the: plaintiff,. om the question 
whether the ‘memorandum was given 


bond fide, or was'a: colorable contrivance! 


to. protect the goods against an execution; 
but the learned. judge directed, a verdict 
to be entered for the defendant according 
to his construction of the .memorandum, 
reserving leave to move: to enter a verdict 
for the plaintiff. In the following Mi- 
chaelmas term, .a. rule mtsz accordingly 
was obtained, against which 


Pearson, showed. cause.—First, some 
of the goods seized were not the same as 
had been deposited with Rogers under 
the memorandum ; and the plaintiff is en- 
titled to a verdict for them. The memo- 
randum could not give the transferree a 
property in goods not upon the plaintiff’s 
premises at,the time of the assignment. 
( Tapfield v. Hilman, 6 Man. & G. 245; 
Gale v. Burnell, 10 Jur. 198,)  [Patte- 
son, J.—The memorandum does not seem 
to point to any future aequired property, 
Secondly,,,a pledge’: or mortgage; of 
goods’ and: chattels, doesnot confer: a 
property in them to the pawneé or mort- 
gagee. 
which states that the, plaintiff was, pos- 
sessed as of his own property,, a lien 
must he pleaded, specially ;. (Mason-y. 
Farnell, 12 Mee & W. 674, over-ruling 
Lane v. Pearson, in note to White v. Teal, 
12 Adol. & Ell. 116; 4 Per. &: D. 43; 
5 Jur. 1037; Whitehead vy. Harrison, 6 


In detinue, ‘the declaration ‘in, 





Q. By Rep. 4235/8 Jur. 894; Barnewall 
v. Williams; % Man. &: G..403;) so also 
in trover, which involves the right of jpro- 
perty and right of possession. White v.* 
Teal, 12 Adol: &Eill,.413.)! The, sheriff 
might have sold the goods subject to the 
lien of the plaintiff. “Goods pawned 
may be taken on an execution against the 

awner upon satisfaction of the pledge.” . 
(Tidd, Pr. 1003, 9th ed.) 


Montagu Chambers, coatra.—Part of 
the goods were'' deposited under the 
memorandum, and othet ‘part at different 
times, giving the plaintiff a lien upon 
them. As to the first, the ,plaintiff holds 
them as a pledge, with a power to sell. 
The sheriff has no ‘right to 'seizé goods 
held’in right of alien upon them. (Legz 
v. Evans, 6 Mee, & W. 36,) . As to the 
question what is meant. by issue ,of. pro- 
perty or no: property, a‘ lien confers a 
special property, which’ entitles the party 
to detain the goods as against'a stranger 
until. his elaim is Satisfied., Jn troyeér, a 
plea of no property.in the plaintiff means 
no’ property as'‘against the defendant. 
(Nichols v. Bastard, 2. Cr. M. & R.659.) 
[ Patteson, J.—In’ Richards’ y. Symons, 
(10 Jur, .6,) a. right.of lien, conferred 
upon the defendant by the. plaintiff, sup- 
ported ‘a ‘plea in trespassy that the chattel 
was not the property of” the plaintiff.] 
When the judge directed this issue, he 
meant to introduce the quéstion as to spe- 
cial'as well as general property. 


Lorp,Denman, C,.J,—If a debtor, has 
pawned his goods, the sheriff can do no 
more than sell the duplicates; they are 
all the interest of the execution debtor . in 
the goods; he. cauynot get the goods with- 
bul paying the. money for which they are 
pledged. Legg y. Evans, (6 Mee, & W. 
36,) is a.case\directly in point, and it was 
much considered. 


Parreson, J--The case of Legg vy. 
Evans is directly in point, because the 
action in that case, was brought against 
the sheriff who, had seized the goods in 
question, of which the plaintiff. iu :trover 
stated that he;.was lawfully, possessed as 


of his own property. If in this case any 
goods were taken which were notin 
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ihe possession of the plaintiff, that would 
make a difference ; ‘no’ question of lien 
would then arise. « sink 


Woitiand, an conetitted.” 
Rule absolute. 


Percn anp Wirt v. Lyon.—Juné 2, 1846. 


Debt by ‘hushand’ aad wife. First count ‘for ihte- 
rest on money lent:te plaintiff, M.,the wife, while 
unmarried ;, second conat for money due from 
defendant to plaintiff, M., on Pst account stated. 
Plea,, never indebted. ' ‘The following memoran- 
dum, signed ‘by the defendant, was given in evi- 
dence >—* I bey you | will not: proceed against 
me for Mrs. M. C; forthe Q0L and interest whieh; 
I owe her, and I will pay her the interest, amount- 
ing to 91., due on the November’ next, and 
the principal as sdon as fami able.” - ‘The at- 
testing’ witness stated that he had heard plain- + 
tiffs attorney, in the presence of defendant’s at- 
torney, say thatthe debt was owing by, the de- 
ceased husband of defendant to’a former husband 
of plaintiff, M. He added, that it was said in 
casual conversation; birt proposal’ had been’ 
made to dispense with his’ attendance as ‘a wit- 
ness. There was other .evidence that the debt 
was not due from the defendant in, ber own 
right, nor to plaintiff, M., in her own right: 
—Held, first, that the statement ‘of’ plaintiff's 
attorney was' not ‘receivable’ against ‘plaintiff, as 
an admission ; ‘seeondty, that the memorandum 
was not evidence of defendant being indebted to4 
plaintiff, M., on ay account stated. ' 


Desr. The declaration stated that the 
defendant was indebted to Mary, the 
plaintiff’s wife, while sole and unmarried, 
in 50/., for interest upon, and for the for- 
bearance by the said Mary to‘the de- 
fendant, at her request; of moneys due 
and owing from ‘the defendant ‘to the 
siid Mary, and in | 1000. ° for | money 
due from the defendant to ‘the said Ma- 
ry, while sole and unmarried, on an ac- 
count stated. Pleas, first nwunquam in- 
debitatis ; sécondly, fraud. On the trial, 
before Coltman, J., at the spring assizes 
for Yorkshire, in 1845, the following 
mémoranddm was given in eviderice by 
the plaintiffs : 

“ Market Weighiton, Oct, 16, 1842.» 

“Mr. Carr: Sir--I beg’ ‘you’ will not 
proceed against mie for Mrs. Mary Clarke, 
for the T0O/. and intérest which I owe her, 








* Wightman, J., and Coleridge, J., were absent. 


and I will pay her. the imterést, amount-; 
ing to-91., dueon:the 23d November next, 
and the principal as soon 2s I'am able. 
Lam, yours. &c.;) Jane Lyon. 
* Witness; ‘Charles Carn.” 
Mr. Carr, the attesting witness, who 
also'\drew up. the mémorandum, |.was 
ealled to: prove the defendant’s signature,. 


4 and he was:asked:in examination, whether 


he had not heard the plaintiff’s attorney, 
in the:presence of the defendant's attor- 
ney; on the: Thursday preceding the trial, 
say that the debt was owing by the de.- 
ceased husband of the defendant. to 
Robert Clarke, the former husband of 
the female plaintiff, who died in 1842, 
This question was objected:to:on behalf 
of the plaintiffs. In answer to a question: 
by the’ judge, the witness stated that it 


| was said im mere casual conversation, but 


thatia proposal! had been mdde with a 
view: of dispensing with his evidence. 
The learned judge was. of opinion, that’, 
the admission sought to: be ‘given in evi-\ 
dence ‘was made ‘in the! course of a dis-! 
cussion whether the attendance of the wit- 
ness should be dispensed with, and there- 
fore allowed the question to be answered ; 
and'it was answered in the affirmative. 
There. was other evidence to show that’ 
the debt was in fact due from the husband» 
of the defendant to Robert. Clarke. It 
was objected that there was no evidence 
of'any accounting by the defendant ‘in 
respect of money due from her to the fe- 
male plaintiff; thatthe: memorandum at 
most amounted to a promise, in respect of 
a supposed’ liability of the defendant to’ 
pay the debt of her’ husband; and that: ~ 
the declaration should have been specially 
on the agreement.’ ' Under the direction 
of the learned’ judge, the jury found a) 
verdict for the defendant on the first issue 
and forthe plaintiffion the ‘second, leave’ 
being reserved tq move to enter a verdict! 
for the plaimtiff un the first issue for such: 
sam'as the court should think fit. In the 
following Easter Term, (April 16,) a rule! 
nisi aceordingly, or for # riew trial on the 
— of the Se ag admission of evi¥ 

e} was obtained; against which, in 
Trinity Term, (May 28,) 


Bliss and | Pashley, ‘showed cause.— 
First, 'this'was an’ admission of a fact by 
an agent, within the scope of his authori- 
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ty, (Peta:v. Hague; 5 Esp.133:) | The law 
infers that the attorney in a cause has au- 
thority to'make ‘ap ‘admission. (Gains 
ford y. Grammar, 2 Camp. 9; Marshall 
v. Clif, 4 Camp,.1335 Ashford y. Price, 
3 Stark, N. P. 185; S.C., as Ashbourne 
v. Price, 3 C. &, R: N..P..48. . The ad- 
mission by the attorney of a fact, and an 
admission made. with,the view to obviate 
the necessity of pmoying a fact on the 
trial, are receivable. Turner v. Railton, 
2.Esp. 474; Young v:.Wright,.1:\Camp. 
139, 1401 There was no ‘question: in this 
case as to whether the statement was ‘with- 
- out prejudice, Secondly, the memoran- 
dum was not; evidence of .an . account 
' stated; it'‘must: be stated: of and concern- 
ing an antecédent debt, 'which could be 
enforced against the party ; and it may be 
shown that the. debt, was not existing, 
(Thomas y. Eaavhes, 8: Mee. & W,.140,) 
or that the statate of frauds had not been 
coniplied with. It ought to appear that 


the account was stated with reference. ,to 
former transactions between. the parties. 
Clarke v. Webb, 1.C. Mi & R. page taney 


also cited French v. French, (2 Man. & 
G. 644); Pierce v. Evans, (1 C,M. & R. 
294; 5 Tyrw. 1042); Wells. v, Girling, 
(3 Moo.'79); Bartlett v Dimond,(14 Mee. 
& W.49,56.)] Thecases that will bercited 
on the other sidé are’ ‘distinguishable: Re- 
mon v. Haywood, (2 Adol. & Ell. 666,) 
and Roper y. Holland, (3 Adol, & Ell. 99; 
4 Nev. & M.668,) depend upon the same 
distinction as Barker y. Birt, (10'Mee. & 
W.6,) where the party was estopped 
from denying what he had'represented in 
a letter. The plaintiff might have sup- 
posed that she owed on account of the 
collateral undertaking, on which ‘she was 


not liable, and, therefore, she is not, 
P . a | with his own memorandum, in which he 
| says, thavhe holds the money of Mary Tur- 


estopped. 


Knowles, contra.—First, the declaration | 
of an attorney is admissible or not, ac-| 
cording to: circumstances.‘ In Gatnsford, 
v. Grammar, (2 Camp. 9), the attorney) 
for the defendant was sent by the defend-, 


ant With specific proposals to the plaintiff, 
and the attorney was not allowed to state 
them, being a privileged communication, 
but a person who was present at the in- 
terviews, was called, as a witriess, and 
stated them. ‘In’ Young \v. Wright, (1 





Camp. 140,) it does not. appear who the 
witness was with whom the attorney held 
the conversation; and Lord Elienboroagh 
drew: the distinction, ‘that :an admission 
made for the pur ofisaving the ex- 
pense of the attendance ofa witness. is ad- 
missible, but that whatever the attorney 
says in the course ‘of conversation ‘is not 
evidence in the ‘cause. :: Here the admis- 
sion wes made at a meeting held with a 
view of making an arrangement for the 
pu | of: saving the expense of the at: 
tendante. of a'withess, which did not suc: 
ceed.) If it ‘had resulted. in .an arrange 
ment that the witness should be dispensed 
with, the evidence might:have ‘been’ ad- 
missible. Proposals:are not evidence, un- 
less something is done upon them. In 
Parkins v. Hawkshaw, (2 Stark, N. P. 
239), where Holroyd, J., said that matter 
of conversation with an attorney could not 
be receivéd in evidence against his client, 
Oe Ra ap + was. between the attor- 
ney for the plaintiff: and the agent for the 
attorney eteckt dofedaes Secondly, 
if the admission ‘is excluded, there is no 
evidence to overturn the express promise 
in writing, which states:a debt due from 
the defendant: im her ‘own right. . There 
is a consideration onthe face of it, viz: 
forbearance to sue: the defendant, . It is 
——e show that some person was 
liable to be sued. Jones vy. Ashburnham, 
4 East, 465. In 'Remor v. Haywood, (2 
Adol. & Ell. 666; 668,) Lord Denman, 
C@.. J., said, “As to the character in which 
the defendant ‘held the money, evidence 
was certainly given that’ the money was 
originally: placed in the defendant’s hands, 
to be applied to the benefit of Mary 
Turner, in: such manner: as) he mig! 

choose. This, however; is: inconsistent 


her, to be put inthe Savings’ Bank... : He 
must, therefore, be ‘considered as their 
(the ‘plaintiffs’y debtor: for: what he has 
not paid.” Where a party, promising to 
pay a debt, protiises subject to a contin- 
gency, the promise becomes absolute to 
poy upor request, when the contingency 

as happened or the: stipulated time has 
elapsed. (Turner v. Smart,.6 B. &-C. 
603; 9 D. & R. 549. Irving vy. Veitch, 
3 Mee. & W.'90.) When the party 
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makes an admission and gets the benefit 
of it, the. admission is. evidence of an acr 
count. stated. .The document is. .an, ac- 
count stated and the sum is mentioned. in 
. it.. Am account stated -alters; the nature 
of the debt. In. Barker:y. Birt; (10 Mee, 
&. W. 61,63), Lord Abinger.shid, ‘‘ The 
defendant contends that he is not ‘lable, at 
least .in this form .ofaction, because,:he 
was not a member of the company. when 
the debt.was contracted. .L.do not think 
he ought to. be allowed to say. 80 new, for 
he: has: adinitted, by.this. letter, that. he 
wasamember of it, and in consequence of 
that admission gotjout ofthe hands of the 
bankers ‘the money. which the _ plaintiff 
would. have otherwise had.’’ 

' Cur. adv. vult, 


Lorp Denman} C.. J.,tiow delivered 
the judgment of the courti--We are, of 
opinion in this .case, that, what was said 
by the plaintiff’s attorney. in conversation 


with the defendant’s: attomey was notre: |. 


cdivable in evidence. It appears not.to 
have been said as an.admission: of any dis- 
puted fact in the cause, but was merely,a 
loose conversation, and. though spoken to 
the defendant’s; attorney, motto a mere 
stranger,’ yet we think thé: principle laid 
down in Parkins vii Hawkshaw, 2 Stark’s 
Nw P.,239, applies.'; Ehis would have 
been.a ground for a newi trial, if the case 
had gone td. the jury; but, as it. did not, 
we think that the present rule to enter a 
verdict for the plaintiff may be discharged 
if the other. evidence’ in the case shows, 
in our opinion; thatthe action on an ac- 
count stated cannot be sustained. 

Now, it:may be difficult to say that the 
memorandum in this:case was not evidence 
of an account stated. ,. But as ithe witness 
who drew up thatmemorandum distinctly 
proved, on his cross-examination, that the 
debt was due from the, defendant herself 
in her own right, nor:to the female plain- 
tiff in her.own tight, but was.a debt from 
the deceased husband ef the one to the 
former husband, of the other, the plaintiff 
failed in showing that the. defendant was 
indebted to the: female. plaintiff on an 
account stated; and. this rule. must be 
discharged. 


Rule discharged. : 





Iu the Exchequer Chamber. 


Before Sir THOMAS WILDE, Lord Chief Justice 
of the: Common Pleas, Baron PARKE, Mr. 
Justice MAULE, Baron ROLFE, Mr. Justice 
CRESWELL and Mr. Justice WILLIAMS. 


[ERnor From THe Queen’s’ Bancn.] 


Guove.—5th February, 


De Mepina ‘v. 


Declaration in case stated; that judgment .had 
been recovered against plaintiff for 10601. 10s. 
damages for breach of covenant; that, 1000. had 
been paid to, and received by defendant in part 
satisfaction of the damages ; that defendant welf 
knowing ‘the premises, but intending to ifjure 
plaintiff, issued a ca. sa, on the judgment and 
“ wrongfully, and injuriously” caused it,to be en- 
dorsed to levy the whole 1060/7. 10s. and “ wrong- 

ity and injuriously” caused plaintiff to be taken 

and imprisoned under it,'until he’ executed & 

, Warrant of attorney to enter up! judgment to se- 

cure; 10811, 14s, 2d. whereas at the time of tak- 
ing.of plaintiff under the. writ, and :giving. the 
warrant of attorney, much less than 1060/. 10s, 
was due upon the judgment :—Held, bad, in ar- 
rest of judgment, 'for want'of an averment that 
the act was.done without reasonablé and probable 
causé.’ |. ed 

By Maule, J—That there was a sufficient, aver- 
ment of rhalice. * , 

Semble, that suing out a writ, and endorsing it for 
the whole amount recovered by the judgment, 
though part of, that.sum.has been paid, is not the 
ground of an actionon the case. 





Case, The first count of the declaration 
stated, that heretofore and before, &c., to 
wit, on, ,é&c.,. A. D, 1842, one -Patrick 
Strachan, by. thes judgment of the court 
of common pleas, recovered against the 
plaintiff 10607..10s, for damages which he 
had sustained on occasion of the breach of 
certain, covenants made by the plaintiff to 
the said Patrick Strachan, and for his 
costs and charges, &c. That afterwards, 
and before the payment next hereinafter 
mentioned, all the right, title, and interest 
of the said Peter Strachaua, on and to the 
said judgment, of the money due and 
payable by virtue thereof, by assignment 
thereof, heretofore made bythe said Patrick 
Strachan, came to, and vested in the de. 
fendant Charles Houblon’ Grove, who 
then and from thence, until and, at the 
time of, &c., became and’ was entitled to 
the said damages. That, before. the 
time, &e,, divers large sums of money, 
amounting to a large sum, to wit, the sum 
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of 1000/., had been paid to and received | ecution and delivery thereof as aforesaid, 
by the said Charles: Houblon Grove, by|a defeasance thereon written, whereby 


and on behalf of the plaintiff, on account 
and in part satisfaction of the said da- 
mages; all which the defendants, Jona- 
than Weymouth and William Rigby, at 
the ‘time of the committing of the said 
grievances, wellknew. That, before and 
at the time, &c., the last) mentioned de- 
fendants carried on the business and pro- 
fession of attorneys, in co-partnership, and 
as such attorneys, the said last named de- 
fendants, acting for and on behalf of the 


said Charles Houblon Grove,.cause to..be | 


issued’ out. of the said court, upon and 
for having satisfaction. of the ‘said, judg- 
ment, a certain writ of capias ad satisfa- 
ciendum, directed to the sheriff of Mid- 
dlesex, whereby the said sheriff was com- 
munded that he should take the now plain- 
titl, &c., to satisfy the said Patrick Stra- 
chan the said sum of 1060/.10s., which the 
said Patrick Strachan. had so as afore- 
said ‘recovered against the now plaintiff 
for such damages as aforesaid; yet the 
defendants, well knowing the. premises, 
but intending .to. injure, vex,’ harass, 
and annoy the' plaintiff, afterwards, to wit, 
onthe 8th March, A..D. 1843, wrong- 
fully and injuriously caused the said writ 
to be endorsed, with.a. direction to the 
said sheriff to levy the whole of the said 
sum of 1060/, 10s, and interest aforesaid, 
and then wrongfally. and, injuriously 
caused the said writ so endorsed, to be 
delivere« to the. said sheriff to be executed, 
and wrongfully and. injuriously caused 
the, plaintiff tobe, and, the plaintiff was 
atterwards, to wit, on, &c., under and by 
Virtue of the said wit, taken, and. im- 
prisoned by the said sheriff for a.long 
spa¢e of time, to wit, for the space of one 
day, and until the plaintiff executed and 
delivered,.and,the plaintiff was.by force 
and duress of such imprisonment, after- 
wards, to wit, on, &c.; forced and obliged 
to,and did then, execute and deliver to 
the defendants, certain securities, to wit, a 
certain warrant of attorney, whereby, &c., 
(stating a warrant of attorngy: to. enter up 
judgment agaiust..the plaintiff and one 
Henry Augustus. Medina, in the Court of 
Queen’s Bench, for the sum of 21644/; in 
un action of debt,,at the suit of Charles 
Houblon Grove,), which. said warrant of 
wttorney contained, at the time of the ex- 


- 





it was declared that the same was given 
to secure to the said Charles Houblon 
Grove, payment of the sum of 108110. 14s. 
2d, and interest; and that, in case the 
said Charles Houblon Grove. should en- 
ter-up judgment, he should be at liberty 
to sue out execution for 10S1/. 14s. 2d. 
and interest, together with the costs, &c. : 
also a memorandum of. ,agreement, 
whereby the plaintiff and the said Henry 
Augustus Medina, agreed to, and did 
thereby, charge their respective iuterests 
and shares of, and in certain leasehold 
messuages or tenements, with the’ pay- 
ment of the said, sum. of 1081, 14s, 2d. 
and interest; whereas, in truth and in 
fact, there was.not, either at the.time of 
such endorsement, delivery or taking as 
aforesaid, or at the time of executing and 
delivering such ‘warrant of attorney as 
aforesaid, due and owing, upon,and by 
virtue of such judgment, the said’sum of 
10602, 10s., but on the contrary thereof, 
the amount due and owing at, the respec- 
tive times aforesaid, upon and by virtue of 
the said judgment, was much, to wit, 5007. 
less than the said sum of 1060/. 10s.; all 
which the defendants, at the respective 
times. aforesaid, well knew... The second 
count stated, that the defendant Grove 
had entered up judgment,on a warrant 
of attorney given by the plaintiff for se- 
curing LOS1/. 14s, 2d:; that a large sum 
had been paid to, and received by Grove 
in part satisfaction of the debt so secured ; 
that the defendants caused a.writ of fi. fa 
to be issued on the judgment, and well 
knowing the premises, but contriving, and 
intending to injure, the plaintiff, wrong- 
fully and injuriously caused the writ to be 
endorsed, to levy. 320/., and wrongfully 
and injuriausly caused the sheriff to, seize 
the. goods of the plaintiff, and to keep 
them until he. paid the sum of 3207. ; 
whereas, at the time of such seizure and 
payment, the sum due;and. payable upon, 
and by virtue of the said judgment, was 
much less than 320/: The Court of Queen’s 
Bench having arrested, the judgment,* a 
writ of error was. brought... The ground 





* See the case fully reported, 4; N. Y. Leg. 
Obs, 314. , 
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of error was, “that the declaration is suf- 
ficient to entitle the plaintiff to judgment, 
without alleging that the defendants com- 
mitted the grievances therein laid to their 
charge maliciously, and that the other 
allegations in’ the declaration, especially 
the words ‘wrongfully and injuriously,’ 
are sufficient, after verdict, to show that 
the defendants acted maliciously.” 


Lush, for the plaintiff in error, (the 
plaintiff below).—The distinction between 
this action and an action for maliciously 
arresting a party upon mesie process is, 
that the suing out a writ in execution of 
a judgment fér more than is due upon that 
judgment, is itself wrongful; whereas, 
thé ‘suing Out a writ of capias ad respon- 
dendum for mote than is ‘due in prima 
Jacié legal, the object of that writ being 
to bring the party into court. In Saxon 
v. Castle, (6 Adol. & Ell.652; 1 N.& P. 
661,) which was an action for suing out a 
writ of ca. sa., endorsed to. levy more than 
was due upon & judgmeut upon a warrant 
-of attorney, there was no averment of 
scienter which there is in this declaration. 
In Schiebel v. Fuirbain, (1 B. & P. 388,) 
the action; which was for not counter- 
manding the writ after payment of the 
sum endorsed upon it,’ would have been 
maintainable if malice had been averred. 
In Gibson v. Chaters, (2 B, & P.'129,) it 
was held that evidence of actual malice 
must bé given. Here there are words 
tantamount to an averment of malice. In 
Page v. Wiple, (3 East, 314,) the declara- 
tion did not charge a wrongful act to 
have been done by the defendant in the 
first instance, but only that he suffered 
and ‘permitted the plaintiff to be arrested. 
Crozer ¥. Pilling, (1 B. & C. 26,) is. dis- 
tinguishable’: the party had been arrested, 
and the action was for refusing to sign an 
authority to the sheriff for discharging him 
out of custody upon tender of the debt 
and costs. | Wilde, C. J.—I have known 
the contrary decided in a case, Locker v. 
Morrison,{not reported,) in which I was at- 
torney forthe defendant.|’ The case of 
Hounsfield v. Drury stands alone. There 
are two precedents for a declaration ‘in 
this form: Wentworth v. Buller, (9 B. & 
C. 840,) and Gough v. Cribb, (11 Mee. & 
W. 497.) (Parke, B—In the fortner 
case there was an agreement in the ¢og- 





novit, and the endorsing the writ with the 
whole amount was contrary to that agree- 
ment: in effect, it was an action for a 
breach of contract. Maule, J:—In the lat- 
ter case there was no occasion to rely on 
the absence of an allegation of waut of 
reasonable and probable cause. Wilde, 
C. J.—Here the issuing and endorsing 
of the writ were rightful.| The existence 
of reasonable and probable cause is in- 
consistent with the facts alleged in this de- 
claration. [ Wilde; C. J.—Suppose a 
dispute as to the appropriation of the 
money tobe recovered by the judgment ; 
a plaintiff might have reasonable cause 
for —- the matter. A party may 
know the facts, but have a reasonable 
doubt as to the legal result of them. That 
is consistent with what is averred in the 
declaration, but not consistent with the 
want of reasonable and probable cause. 
Parke, B.—A defendant could plead in 
bar to a scire facias, the payment of the 
whole ; but the only mode of trying 
whether there has been any part payment, 
is by endorsing the writ for the whole ; 
the mode’ of relief for a defendant is an 
application to the equitable jurisdiction 
of thé court to be released out of custody 
on payment of whet is due. In actious 
for abusing the process of the law, want 
of reasonable and’ probable cause and 
malice must both be averred. Maule, J.— 
It is consistent with the allegation in this 
declaration that the plaintiff and defend- 
ant agreed together that an execution 
should issue for the whole ; or that, not- 
withstanding part had been received by the 
present defendant, the judgment should 
be allowed to staid as a-security for some 
other debt or demand. It is also cunsist- 
ent with the allegation that the plaintiff 
may have gone ‘to the court of chancery 
for rélief, and that ‘relief was refused. 
There is ‘no allegation in the declaration, 
that the defendant knew that he -had no 
right to. execute the writ for the whole; 
there is not even an averment that he had 
not a right to-do so:|' But there are alle- 
gations which prima facie show that he 
had not. [Maule J—A party has a le- 
gal right’ to’ sue oat execution for the 
whole sum for which! judgment had been 
recovered. The circumstances which 
show thathe has not that right, should be 
negatived.] The plaintiff is not bound to 
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exclude all those circumstances. [ Maule, 
J.—If he had made the ordinary aver- 
ment, negativing reasonable and ae ge 
ble cause, he would have excluded all 
suppositions.] The facts supposed might 
be’ given in evidence under the plea of not 
guilty. [Maule,J.—Then you say that 
the declaration contains an implicit alle- 
gation of want of reasonable and proba- 
ble cause, I think that there is a 
sufficient allegation of malice, but not of 
want of reasonable and probable cause. 
In-early times, malice and the absence of 
right were considered, sufficient for the 
maintenance of the action, but that is not 
sonow.} A party cannot have reason- 
able and, probable cause:for endorsing the 
writ for the whole, when he has received 
part. [Maule, J.—Whena party has ob- 
tained the judgment of the court for a 
certain sum, though he has received part 
he may still have reasonable and probable 
cause for issuing the writ ‘for the whole:| 
This is analogous to the case of distrain- 
ing for more than is due. [Maule, J.— 
Distress is not a process of law, but the 
act of the party himself taking the law 
into his own hands. Upon what is the 
practice of endorsing the writ founded ?| 
There is no statute or rule of court ditect- 
ingit. { Maule, J—Then a plaintiff is 
not bound to endorse the writ, but might 
put it into the hands of the sheriff, leav- 
ing him to levy for the whole ; but there 
is a remedy for a defendant. Wide, C. 
J.—And a plaintiff is liable to an action 
if he does the act, without reasonable 
and probable cause.}] In Com. Dig., 
“ Action upon the case for a deceit,” (A. 
4;) it is said, an action upon the case lies 
if a man “ make use of process..vexa- 
'tiously ; as if a man, after a debt levied by 
Jfieri facias, knowing it sues another 
Jieri facias, for vexation ;” citing Waterer 
v. Freeman, (Hob. 205, 206.) [MMawle, 
J:—In that case a second writ of fi. fa. 
was not regular; it was as if there was 
no judgment to warrant it, Parke, B.— 
If it had been set aside, the party might 
have brought trespass.| It was only an 
irregularity; the wrongful act was in 
causing a seceud writ to be executed. 
[ Wilde, C. J.—It was probable cause, 
because the facts stated showed that the 
party -had no reasonable and probable 
cause fur issuing the second writ; when a 





writ has once been issued, a second wrif 
cannot be issued without an award of the 
court, which isalwayssupposed to be made 
for that: purpose.” The ordinary \aver- 
ment must have been omitted in this de- 
claration to prevent reasonable and pro- 
bable cause being set up as a defence at 
the trial.] In Grainger v. Hill, (4 Bing. 
N. C.212,) which was an action for abus- 
ing the process of the law, it was as ne- 
cessary to exclude the supposition as here. 
[ Maule, J —That was a circuitous action 
of trover: money had been lent to the 
owner and captain of a ship, the register 
of which had been allowed to remain in 
his possession; the purpose of the process 
by the creditor was, to:procure the regis- 
ter to be given up. Parke, B.—There’ 
was a supposed illegal duress of the plain- 
tiff by: thatprocéss; it was not to procure 
the payment of money due; if it had been, 
the action would have been a simple ac- 
tionon the case. Wilde, C. J.—The 
arrest for the mortgage-debt was in order 
to compel the delivery of the register’ of 
the ship : the party who had lent the mo- 
ney said, “if you will not give me the se- 
curity, it is uo mortgage at all, and there- 
fore { arrest you for the debt.”] In Skin- 
ner v. Gunton, {1 Saund. 228,) the aver- 
ment is, that.the defendants “ without any 
just cause,” levied a certain plaint in 
trespass, and by virtue thereof, caused the 
plaintiff to be arrested. [Maule, J—At 
that time the declaration was in Latin: 
“ gusta causa’’ might be translated “ reason- 
able and probable cause :” it does notmean 
a complete cause of action. Wilde, C. 
J.—In an action for maliciously holding 
to bail, the ordinary averment is required. | 
The creditor has a right to hold to bail, 
because the presumption isin favor of the 
debt being due; under the circumstances 
stated in this: declaration, this presump- 
tion is against it. 


Watson, contra, was not called on. 


Wane, C. J.—I am of opimion that 
this judgment should be affirmed. The 
law admits of parties using the process 
of the court for the purpose of trying 
contested rights, without being liable to 
be punished or.called in question for so 
doing, unless they conduct themselves 
maliciously and without reasonable and 





280 


NEW-YORK LEGAL OBSERVER. 





In the: Exchequer Chamber.—De Medina v. Grove. 





probable cause... Would the allegations | ant in this case has done; if he had ap- 


in this ‘declaration be sufficient, if this 
were an, action for a malicious arrest ? 
Certainly they. would not; in such an ac- 
tion, the courts require that malice and 
want of reasonable and probable cause 
should bealleged. The. question sought 
to be raised by this argument is, whether 
an action can be maintained in the ab- 
sence of an allegation of want of reason- 
able'and probable cause ; for, supposing 
that there is a sufficient, statement of ma- 
lice, there certainly are: not allegations 
sufficient to negative the existence of rea- 
sonable and probable cause for issuing the 
writ.. It is said, that prima facie, a party 
has aright to issue process, for the pur- 
pose of commencing a suit ; and, it is ad- 
mitted, that, in an action ‘against him for 
taking that step, the want of reasonable 
and. probable cause must be alleged. 
That being so, in the case of a party tak- 
ing upon himself to sue out a writ for a 
certain sum, in the absence of any record 
ascertaining the amount @ fortiori, that 
must be trae of a party issuing a writ upon 
a judgment recovered, which is process 
for the purpose of enforcing a right already 
established by judgment of the court. 
The facts stated in this declaration are 
quite consistent with the party having had 
reasonable and probable cause for issuing 
the writ; they are even consistent, as was 
observed by orie of the judges during the 
argument, with the party having had an 
absolute right to recover the whole sum. 
The party might, therefore, have had a 
good right to enforce this execution to the 
whole amount recovered by the judgment, 
which is the subject; matter of the com- 
plaint. 
judgment has been properly prénounced 
upon the frame of this declaration for want 
of an allegation megativing) the presence 
of reasonable and probable cause, or of 
any words equivalent to such an allega- 
tion. . The grievance complained of, is 
one which a plaintiff can only present in 
this form,;upon a declaration containing 
such an dllegation. But the declaration is 
further open toa question, whether it is 
‘sufficient in other respects; for a plaintiff 
has no legal mode that I know of, by which 
he can litigate the question, how much he 
is entitled to upon a judgment, except by 
issuing execution upon it, as the defend- 


I am of opinion, therefore, that 





plied to the court, the court would have 
said that he must issue the writ at his own 
per! But it is always competent toa 
efendant to. apply to the court to be re- 
lieved from an execution for too much; 
he has: a very simple remedy}; he might 
either apply to the court before execu- 
tion issued, or he might apply to the court 
to be discharged after: arrest, upon pay- 
ment of the sum really due. To say that 
the plaintiff, who has obtained a judgment 
of the court, may not contest his right to 
enforce it, would place him in a worse 
position than if hehad not recovered judg- 
ment. Therefore, this is a case in which 
it is more necessary to negative the want 
of reasonable and probable cause, than iti 
an action founded upon the issuing of 
mesne process; ‘and it is open to a doubt, 
whether, even if the declaration contained 
such an averment, this action would be an 
apt, or indeed, the proper remedy ; it 
might be contended to be ‘an irregularity 
merely, because a plaintiff, as has been 
said by one of the judges during the ar- 
gument, would be justified in delivering 
to the sheriff a writ corresponding in 
amount with the judgment, and leaving 
the defendant in the action to obtain his 
discharge upon paying the sum due. - Itis 
at least doubtful, whether, if the plaintiff 
delivered his writ to the sheriff without any 
endorsement at all, he would do wrong. 


Parke, B., Maure, J., Roire, B., Cres- 
WELL, J., and Wi.uiaMs, J., concurred. 


Judgment affirmed. — 





NOTICE TO CORRESPONDENTS. 


Arricie I. “ Trusts to apply or to pay 
over rents:and profits of Land, under the 
N.Y. Revised Statutes,” in our next. 

Mr, Addison’s work on Contracts has 
been received. 


We shall be glad to hear again from 
Maine. 


We shall attend to the suggestion from 
Canada. 
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